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RULES  AND  ORDERS 


OF  THE 


SUPREME  COURT  OF  THE  UNITED  STATES. 


No.  1. 

(Feeruary  3,  1790.) 

Ordered,  That  John  Tucker,  esq.,  of  Boston,  be 
the  Clerk  of  this  Court. 

That  he  reside  and  keep  his  office  at  the  seat  of  the 
National  Government,  and  that  he  do  not  practise  either 
as  an  Attorney  or  Counsellor  in  this  Court  while  he  shall 
continue  to  be  Clerk  of  the  same. 

No.  2. 

(February  5,  1790.) 

Ordered ,  That  (until  further  orders)  it  shall  be  requi¬ 
site  to  the  admission  of  Attorneys  or  Counsellors  to 
practise  in  this  Court,  that  they  shall  have  been  such 
for  three  years  past  in  the  Supreme  Courts  of  the  State 
to  which  they  respectively  belong,  and  that  their  private 
and  professional  character  shall  appear  to  be  fair. 
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No.  3. 

(February  5,  1790.) 

Ordered ,  That  Counsellors  shall  not  practise  as  At¬ 
torneys,  nor  Attorneys  as  Counsellors,  in  this  Court. 
(See  Rule  14.) 

No.  4. 

(February  5,  1790.) 

Ordered ,  That  they  shall  respectively  take  the  fol¬ 
lowing  oath,  viz:  ee  I,  do  solemnly  swear 

that  1  will  demean  myself  (as  an  Attorney  or  Counsellor 
of  the  Court)  uprightly,  and  according  to  law;  and  that 
I  will  support  the  Constitution  of  the  United  States.” 
( See  Rule  6.) 

No.  5. 

(February  5,  1790.) 

Ordered ,  That  (unless  and  until  it  shall  otherwise  be 
provided  by  law)  all  process  of  this  Court  shall  be  in 
the  name  of  the  President  of  the  United  States. 

No.  6. 

(February  7,  1791.  ) 

Ordered ,  That  the  Counsellors  and  Attorneys  admit¬ 
ted  to  practise  in  this  Court,  shall  take  either  an  oath, 
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or  in  proper  cases,  an  affirmation,  of  the  tenor  prescribed 
by  the  rule  of  this  Court  on  that  subject,  made  February 
Term,  1790,  viz:  u  I,  do  solemnly  swear,  (or 

affirm,  as  the  case  may  be,)  that  I  will  demean  myself, 
as  an  Attorney  or  Counsellor  of  this  Court,  uprightly, 
and  according  to  law;  and  that  I  will  support  the  Con¬ 
stitution  of  the  United  States/’  (See  Rule  4.) 


No.  7. 

(  August  8,  1791. ) 

The  Chief  Justice,  in  answer  to  the  motion  of  the 
Attorney  General,  made  yesterday,  informs  him  and  the 
Bar,  that  this  Court  consider  the  practice  of  the  Courts  of 
King’s  Bench,  and  of  Chancery,  in  England,  as  afford¬ 
ing  outlines  for  the  practice  of  this  Court;  and  that  they 
will,  from  time  to  time,  make  such  alterations  therein  as 
circumstances  may  render  necessary. 

No.  8. 

(February  4,  1795.) 

The  Court  gave  notice  to  the  gentlemen  of  the  Bar, 
that  hereafter  they  will  expect  to  be  furnished  with  a 
statement  of  the  material  points  of  the  case  from  the 
Counsel  on  each  side  of  a  cause.  (See  Rules  29,  53, 
and  57.) 
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JNo.  9. 

(February  17,  1795.) 

The  Court  declared,  that  all  evidence  on  motion  for  a 
discharge  upon  bail  must  be  by  way  of  deposition,  and 
not  viva  voce. 


No.  10. 

(  August  12,  1796.  ) 

Ordered ,  That  when  process  at  Common  Law,  or  in 
Equity,  shall  issue  against  a  State,  the  same  shall  be 
served  on  the  Governor,  or  Chief  Executive  Magistrate, 
and  Attorney  General  of  such  State. 

Ordered ,  That  process  of  subpoena,  issuing  out  of  this 
Court,  in  any  suit  in  Equity,  shall  be  served  on  the 
defendant  sixty  days  before  the  return  day  of  the  said 
process;  and  further,  that  if  the  defendant,  on  such  ser¬ 
vice  of  the  subpoena,  shall  not  appear  at  the  return  day 
contained  therein,  the  complainant  shall  be  at  liberty  to 
proceed  ex  parte. 


No.  11. 

(  February  13,  1797.  ) 

It  is  ordered  by  the  Court,  that  the  Clerk  of  the  Court 
to  which  any  writ  of  error  shall  be  directed,  may  make 
return  of  the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  all  proceedings  in  the  cause,  under  his 
hand  and  the  seal  of  the  Court,  ( See  Rule  31.) 
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No.  12. 

(  August  7,  1797.  ) 

It  is  ordered  by  the  Court,  that  no  record  of  the  Court 
be  suffered  by  the  Clerk  to  be  taken  out  of  his  office,  but 
by  the  consent  of  the  Court,-  otherwise,  to  be  responsible 
for  it.  ( See  Rule  35.) 


No.  13. 

(  August  15,  1800.  ) 

IN  THE  CASE  OF  COURSE  VS.  STEAD’S  EXECUTORS. 

Ordered ,  That  the  plaintiff  in  error  be  at  liberty  to 
show,  to  the  satisfaction  of  this  Court,  that  the  matter  in 
dispute  exceeds  the  sum  or  value  of  two  thousand  dollars, 
exclusive  of  costs;  this  to  be  made  appear  by  affidavit, 
on  days5  notice  to  the  opposite  party,  or 

their  Counsel  in  Georgia. 

Rule  as  to  affidavits  to  be  mutual. 


No.  14. 

(  August  12,  1801.  ) 

Ordered ,  That  Counsellors  may  be  admitted  as  At¬ 
torneys  in  this  Court  on  taking  the  usual  oath.  (See 
Rule  3.) 
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No.  15. 

(  December  9,  1801.  ) 

It  is  ordered ,  That  in  every  case  where  the  defendant 
in  error  fails  to  appear ,  the  plaintiff  may  proceed  ex 
parte.  (See  Rules  19,  30,  and  43.) 

No.  16. 

(  February  Term,  1803.  ) 

It  is  ordered ,  That  where  the  writ  of  error  issues 
within  thirty  days  before  the  meeting  of  the  Court,  the 
defendant  in  error  is  at  liberty  to  enter  his  appearance, 
and  proceed  to  trial;  otherwise,  the  cause  must  be  con- 

V* 

tinned.  ( See  Rides  19  and  30.) 

No.  17. 

(  February  Term,  1803.  ) 

In  all  cases  where  a  writ  of  error  shall  delay  the  pro¬ 
ceedings  on  the  judgment  of  the  Circuit  Court,  and  shall 
appear  to  have  been  sued  out  merely  for  delay,  damages 
shall  be  awarded,  at  the  rate  of  ten  per  centum  per 
annum  on  the  amount  of  the  judgment.  ( See  Rule  20.) 
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No.  18. 

(  February  Term,  1803.  ) 

In  such  cases,  where  there  exists  a  real  controversy, 
the  damages  shall  be  only  at  the  rate  of  six  per  centum 
per  annum  .  In  both  cases  the  interest  is  to  be  computed 
as  part  of  the  damages.  ( See  Rule  20.) 

No.  19. 

(  February  Term,  1806.  ) 

All  causes,  the  records  in  which  shall  be  delivered  to 
the  Clerk  on  or  before  the  sixth  day  of  a  term,  shall  be 
considered  as  for  trial  in  the  course  of  that  term.  Where 
the  record  shall  be  delivered  after  the  sixth  day  of  the 
term,  either  party  will  be  entitled  to  a  continuance.  In 
all  cases  where  a  writ  of  error  shall  be  a  supersedeas  to 
a  judgment  rendered  in  any  Circuit  Court  of  the  United 
States,  except  that  for  the  District  of  Columbia,  at  least 
thirty  days  previous  to  the  commencement  of  any  term 
of  this  court,  it  shall  be  the  duty  of  the  plaintiff  in  error 
to  lodge  a  copy  of  the  record  with  the  Clerk  of  this 
Court  within  the  first  six  days  of  the  term;  and  if  he 
shall  fail  so  to  do,  the  defendant  in  error  shall  be  per¬ 
mitted  afterwards  to  lodge  a  copy  of  the  record  with  the 
Clerk,  and  the  cause  shall  stand  for  trial  in  like  manner 
as  if  the  record  had  come  up  within  the  first  six  days; 
or  he  may,  on  producing  a  certificate  from  the  clerk, 
stating  the  cause,  and  that  a  writ  of  error  has  been  sued 
out,  which  operates  as  a  supersedeas  tc  the  judgment, 
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have  the  said  writ  of  error  docketed  and  dismissed.  This 
rule  shall  apply  to  all  judgments  rendered  by  the  Court 
for  the  District  of  Columbia  at  any  time  prior  to  a  ses¬ 
sion  of  this  Court. 

In  cases  not  put  to  issue  at  the  August  term,  it  shall  be 
the  duty  of  the  plaintiff  in  error,  if  errors  shall  not  have 
been  assigned  in  the  court  below,  to  assign  them  in  this 
Court  at  the  commencement  of  the  term,  or  so  soon  there¬ 
after  as  the  record  shall  be  filed  with  the  Clerk,  and  the 
cause  placed  on  the  docket-  and  if  he  shall  fail  so  to  do, 
and  shall  also  fail  to  assign  them  when  the  cause  shall  be 
called  for  trial,  the  writ  of  error  may  be  dismissed  at  his 
costs;  and  if  the  defendant  shall  refuse  to  plead  to  issue, 
and  the  cause  shall  be  called  for  trial,  the  Court  may  pro¬ 
ceed  to  hear  an  argument  on  the  part  of  the  plaintiff,  and 
to  give  judgment  according  to  the  right  of  the  cause;  and 
that  where  there  is  no  appearance  for  the  plaintiff  in  error, 
the  defendant  may  have  the  plaintiff  called,  and  dismiss 
the  writ  of  error;  or  may  open  the  record,  and  pray  for 
an  affirmance.  In  such  a  case  costs  go  of  course. 
Montalet  vs.  Murray.  (See  Rules  15,  30,  and  43.) 

No.  20. 

(  February  Term,  1807. ) 

It  is  ordered ,  That  where  damages  are  given  by  the 
rule  passed  in  February  term,  1803,  the  said  damages 
shall  be  calculated  to  the  day  of  the  affirmance  of  the 
judgment  in  this  Court.  (See  Rules  17  and  18.) 
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No.  21. 

(  February  Term,  1808.  ) 

1  st.  Ordered ,  That  all  parties  of  this  Court,  not  be¬ 
ing  residents  of  the  United  States,  shall  give  security  for 
the  costs  accruing  in  this  Court,  to  be  entered  on  the 
record. 

2d.  Ordered ,  That  upon  the  Clerk  of  this  Court 
producing  satisfactory  evidence,  by  affidavit,  or  the  ac¬ 
knowledgment  of  the  parties  or  their  sureties,  of  having 
served  a  copy  of  the  bill  of  costs  due  by  them  respec¬ 
tive!}",  in  this  Court,  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties  or  sureties 
respectively,  to  compel  payment  of  the  said  costs.  ( See 
Rule  37.) 


No.  22. 

(February  Term,  1810.) 

Ordered ,  That  upon  the  reversal  of  a  judgment  or 
decree  of  the  Circuit  Court,  the  party  in  whose  favor 
the  reversal  is  shall  recover  his  costs  in  the  Circuit 

Court. 


No.  23. 

(  February  Term,  1812. ) 

It  is  ordered ,  That  only  two  Counsel  be  permitted 
to  argue  for  each  party,  plaintiff  and  defendant,  in  a 


cause. 
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No.  24. 

(February  Term,  1812.) 

There  having  been  t<wo  Associate  Justices  of  the 
Court  appointed  since  its  last  session,  It  is  ordered ,  That 
the  following  allotment  be  made  of  the  Chief  Justice 
and  the  Associate  Justices  of  the  said  Supreme  Court, 
among  the  circuits,  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided  ;  and  that  such  allotment 
be  entered  on  record,  viz  : 

For  the  first  circuit — the  Hon.  Joseph  Story. 

#For  the  second  circuit — the  Hon.  Brockholst 
Livingston. 

For  the  third  circuit — the  Hon.  Bushrod  Wash¬ 
ington. 

For  the  fourth  circuit — the  Hon.  Gabriel  Duval. 

For  the  fifth  circuit — the  Hon.  John  Marshall, 

c.  j. 

For  the  sixth  circuit — the  Hon.  William  Johnson. 

For  the  seventh  circuit — the  Hon.  Thomas  Todd. 


*The  Honorable  Smith  Thompson  having  been  appointed  Associate 
Justice  of  the  Supreme  Court,  in  the  place  of  the  Honorable  Brock¬ 
holst  Livingston,  deceased,  the  President  of  the  United  States  assigned 
to  him  the  second  circuit,  by  an  instrument  dated  the 
day  of  A.  D.  one  thousand  eight  hundred 

and  twenty-three. 
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No.  25. 

(February  Term,  1816.) 

It  is  ordered  by  the  Court ,  That  in  all  cases  where 
further  proof  is  ordered  by  the  Court,  the  depositions 
which  shall  be  taken  shall  be  by  a  commission  to  be 
issued  from  this  Court,  or  from  any  Circuit  Court  of 
the  United  States.  ( See  Rule  27.) 

No.  26. 

(February  Term,  1817.) 

Whenever  it  shall  be  necessary  or  proper,  in  the  opin¬ 
ion  of  the  presiding  judge  in  any  Circuit  Court,  or 
District  Court  exercising  Circuit  Court  jurisdiction,  that 
original  papers  of  any  kind  should  be  inspected  in  the 
Supreme  Court,  upon  appeal,  such  presiding  judge  may 
make  such  rule  or  order  for  the  safe-keeping,  transport¬ 
ing,  and  return  of  such  original  papers,  as  to  him  may 
seem  proper  •  and  this  Court  will  receive  and  consider 
such  original  papers  in  connexion  with  the  transcript 
of  the  proceedings. 


No.  27. 

(February  Term,  1817.) 

In  all  cases  of  admiralty  and  maritime  jurisdiction 
where  new  evidence  shall  be  admissible  in  this  Court, 
the  evidence  by  testimony  of  witnesses  shall  be  taken 
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under  a  commission  to  be  issued  from  this  Court,  or 
from  any  Circuit  Court  of  the  United  States,  under  the 
direction  of  any  judge  thereof;  and  no  such  commission 
shall  issue  but  upon  interrogatories  to  be  filed  by  the 
party  applying  for  the  commission,  and  notice  to  the 
opposite  party  or  his  agent  or  attorney,  accompanied 
with  a  copy  of  the  interrogatories  so  filed,  to  file  cross 
interrogatories  within  twenty  days  from  the  service  of 
such  notice:  Provided ,  however ,  that  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral  testimony 
in  open  court  in  cases  where,  by  law,  it  is  admissible. 
( See  Rule  25.) 


No.  28. 

(  February  Term,  1821. ) 

Whenever,  pending  a  writ  of  error  or  appeal  in  this 
Court,  either  party  shall  die,  the  proper  representatives 
in  the  personalty  or  realty  of  the  deceased  party,  ac¬ 
cording  to  the  nature  of  the  case,  may  voluntarily  come 
in  and  be  admitted  parties  to  the  suit,  and  thereupon 
the  cause  shall  be  heard  and  determined  as  in  other 
cases;  and  if  such  representatives  shall  not  voluntarily 
become  parties,  then  the  other  party  may  suggest  the 
death  on  the  record,  and  thereupon,  on  motion,  obtain 
an  order,  that  unless  such  representatives  shall  become 
parties  within  the  first  ten  days  of  the  ensuing  term,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall 
be  entitled  to  have  the  writ  of  error  or  appeal  dismissed ; 
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and  if  the  party  so  moving  shall  be  plaintiff  in  error, 
he  shall  be  entitled  to  open  the  record,  and  on  hearing 
have  the  same  reversed  if  it  be  erroneous:  Provided , 
however ,  that  a  copy  of  every  such  order  shall  be  printed 
in  some  newspaper  at  the  seat  of  Government  in  which 
the  laws  of  the  United  States  shall  be  printed  by  au¬ 
thority,  for  three  successive  weeks,  at  least  sixty  days 
before  the  beginning  of  the  term  of  the  Supreme  Court 
then  next  ensuing. 


No.  29. 

(  February  Term,  1821. ) 

Ordered ,  After  the  present  term  no  cause  standing  for 
argument  will  be  heard  by  the  Court  until  the  parties 
shall  have  furnished  the  court  with  a  printed  brief  or 
abstract  of  the  cause,  containing  the  substance  of  all 
the  material  pleadings,  facts,  and  documents  on  which 
the  parties  rely,  and  the  points  of  law  and  fact  intended 
to  be  presented  at  the  argument.  (See  Rules  8,  53, 
and  57.) 


No.  30. 

(  February  Term,  1821.  ) 

In  ail  cases  where  a  writ  of  error  or  an  appeal  shall 
be  brought  to  this  Court  from  any  judgment  or  decree 
rendered  thirty  days  before  the  term  to  which  such  writ 
of  error  or  appeal  shall  be  returnable,  it  shall  be  the 
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duty  of  the  plaintiff  in  error,  or  appellant,  as  the  case 
may  be,  to  docket  the  cause,  and  file  the  record  thereof 
with  the  Clerk  of  this  Court  within  the  first  six  days  of 
the  term;  on  failure  to  do  which,  the  defendant  in  error, 
or  appellee,  as  the  case  ma}^  be,  may  docket  the  cause, 
and  file  a  copy  of  the  record  with  the  Clerk,  and  there¬ 
upon  the  cause  shall  stand  for  trial  in  like  manner  as  if 
the  record  had  been  duly  filed  within  the  first  six  days 
of  the  term;  or  at  his  option  he  may  have  the  cause 
docketed  and  dismissed,  upon  producing  a  certificate 
from  the  Clerk  of  the  Court  wherein  judgment  or  de¬ 
cree  was  rendered,  stating  the  cause,  and  certifying  that 
such  writ  of  error  or  appeal  had  been  duly  sued  out 
and  allowed.  (See  Rules  15,  19,  and  43.) 

No.  31. 

(  February  Term,  1823.  ) 

No  cause  will  hereafter  be  heard  until  a  complete  re¬ 
cord,  containing  in  itself,  without  references  aliunde ,  all 
the  papers,  exhibits,  depositions,  and  other  proceedings 
which  are  necessary  to  the  hearing  in  this  Court,  shall 
be  filed.  (See  Rule  11.) 

No.  32. 

(  February  Term,  1824.  ) 

No  certiorari  for  diminution  of  the  record  shall  be  here¬ 
after  awarded  in  any  cause,  unless  a  motion  therefor 
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shall  be  made  in  writing,  and  the  facts  on  which  the 
same  is  founded  shall,  if  not  admitted  by  the  other  party, 
be  verified  by  affidavit.  And  all  motions  for  such  cer¬ 
tiorari  shall  be  made  at  the  first  term  of  the  entry  of  the 
cause;  otherwise,  the  same  shall  not  be  granted,  unless 
upon  special  cause  shown  to  the  Court,  accounting  satis¬ 
factorily  for  the  delay. 


No.  33. 

(  February  Term,  1824.  ) 

In  all  cases  of  equity  and  admiralty  jurisdiction  heard 
in  this  Court,  no  objection  shall  hereafter  be  allowed  to 
be  taken  to  the  admissibility  of  any  deposition,  deed, 
grant,  or  other  exhibit  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  Court  below 
and  entered  of  record ;  but  the  same  shall  otherwise  be 
deemed  to  have  been  admitted  by  consent. 

No.  34. 

(  February  Term,  1824.  ) 

[RESCINDED.] — On  Saturday  of  each  week  dur¬ 
ing  the  sitting  of  the  Court,  motions  in  cases  not  requir¬ 
ed  by  the  rules  of  the  Court  to  be  put  upon  the  docket 
shall  be  entitled  to  preference,  if  such  motions  shall  be 
made  before  the  Court  shall  have  entered  upon  the  hear¬ 
ing  of  a  cause  upon  the  docket.  ( See  Rule  50.) 
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No.  35. 

(  February  Term,  1825.  ) 

Ordered ,  That  after  the  present  term  no  original  re¬ 
cord  shall  be  taken  from  the  Supreme  Court  room,  or 
from  the  office  of  the  Clerk  of  this  Court.  ( See  Rule  12.) 

No.  36. 

(  January  Term,  1830.  ) 

The  Court,  on  the  second  day  in  each  term  hereafter, 
will  commence  calling  the  cases  for  argument  in  the  or¬ 
der  in  which  they  stand  on  the  docket,  and  proceed  from 
day  to  day  during  the  term,  in  the  same  order;  and  if 
the  parties,  or  either  of  them,  shall  be  ready  when  the 
case  is  called,  the  same  will  be  heard;  and  if  neither 
part}’  shall  be  ready  to  proceed  in  the  argument,  the 
cause  shall  go  down  to  the  foot  of  the  docket,  unless 
some  good  and  satisfactory  reason  to  the  contrary  shall 
be  shown  to  the  Court.  That  ten  causes  only  shall  be 
considered  as  liable  to  be  called  on  each  day  during  the 
term,  including  the  one  under  argument,  if  the  same 
shall  not  be  concluded  on  the  preceding  day.  No  cause 
shall  be  taken  up  out  of  the  order  on  the  docket,  or  be 
set  down  for  any  particular  day,  except  under  special 
and  peculiar  circumstances  to  be  shown  to  the  Court. 
Every  cause  which  shall  have  been  twice  called  in  its 
order,  and  passed,  and  put  at  the  foot  of  the  docket, 
shall,  if  not  again  reached  during  the  term  it  was  called, 
be  continued  to  the  next  term  of  the  Court. 
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No.  37. 

(  January  Term,  1831.  ) 

1.  In  all  cases  the  Clerk  shall  take  of  the  plaintiff  a 
bond  with  competent  security,  to  respond  to  costs,  in  the 
penalty  of  two  hundred  dollars ;  or  a  deposite  of  that 
amount  to  be  placed  in  bank  subject  to  his  draft. 

2.  In  all  cases  the  Clerk  shall  have  fifteen  copies  of 
the  records  printed  for  the  Court,  provided  the  Govern¬ 
ment  will  admit  the  item  in  the  expenses  of  the  Court. 

3.  In  all  cases  the  Clerk  shall  deliver  a  copy  of  the 
printed  record  to  each  party.  And  in  cases  of  dismission 
(except  for  want  of  jurisdiction)  or  affirmance,  one  copy 
of  the  record  shall  be  taxed  against  the  plaintiff,  which 
charge  includes  the  charge  for  the  copy  furnished  him. 

In  case  of  reversal  and  dismission  for  want  of  juris¬ 
diction,  each  party  shall  be  charged  with  one-half  the 
legal  fees  for  a  copy.  (See  Rules  21  and  45.) 

No.  38. 

(January  Term,  1852.  ) 

It  is  ordered  by  the  Court ,  That  hereafter,  the  Judges 
of  the  Circuit  and  District  Courts  do  not  allow  any  bill 
of  exceptions,  which  shall  contain  the  charge  of  the 
Court  at  large  to  the  jury  in  trials  at  common  law,  upon 
any  general  exception  to  the  whole  of  such  charge.  But 
that  the  party  excepting  be  required  to  state  distinctly 
the  several  matters  of  law  in  such  charge  to  which  he 


excepts;  and  that  such  matters  of  law,  and  those  only, 
be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the 
Court. 


No.  39. 

(  January  Term,  1833. ) 

1.  It  is  ordered  by  the  Court ,  That  during  the  session 
of  the  Court,  any  gentleman  of  the  bar  having  a  cause 
on  the  docket,  and  wishing  to  use  any  book  or  books  in 
the  Law  Library,  shall  be  at  liberty,  upon  application  to 
the  Clerk  of  the  Court,  to  receive  an  order  to  take  the 
same  (not  exceeding  at  any  one  time  three)  from  the 
Library,  he  being  thereby  responsible  for  the  due  return 
of  the  same  within  a  reasonable  time,  or  when  required 
by  the  Clerk.  And  it  shall  be  the  duty  of  the  Clerk  to 
keep,  in  a  book  for  that  purpose,  a  record  of  all  books  so 
delivered,  which  are  to  be  charged  against  the  party  re¬ 
ceiving  the  same.  And  in  case  the  same  shall  not  be  so 
returned,  the  party  receiving  the  same  shall  be  responsible 
for,  and  forfeit  and  pay  twice  the  value  thereof ;  as  also 
one  dollar  per  day  for  each  day’s  detention  beyond  the 
limited  time. 

2.  It  is  ordered  by  the  Court ,  That  during  the  session 
of  the  Court,  any  Judge  thereof  may  take  from  the 
Law  Library  any  book  or  books  he  may  think  proper, 
he  being  responsible  for  the  due  return  thereof. 
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No.  40. 

(  January  Term,  1833. ) 

Whereas y  It  has  been  represented  to  the  Court,  that 
it  would  in  many  cases  accommodate  Counsel,  and  save 
expense  to  parties,  to  submit  causes  upon  printed  argu¬ 
ments.  It  is  therefore 

Ordered ,  That  in  ail  cases  brought  here  on  appeal, 
writ  of  error,  or  otherwise,  the  couit  will  receive  printed 
arguments,  if  the  counsel  on  either  or  both  sides  shall 
choose  so  to  submit  the  same.  ( See  Rules  44  and  51.) 

No.  41. 

(January  Term,  1834.) 

Orderedy  That  the  original  opinions  of  the  Court, 
delivered  to  the  reporter,  be  filed  in  the  office  of  the  Clerk 
of  the  Court  for  preservation  as  soon  as  the  volume  of 
Reports  for  the  term,  at  which  they  are  delivered,  shall 
be  published. 


No.  42. 

(  January  Term,  1835.  ) 

All  the  opinions  delivered  by  the  Court  since  the 
commencement  of  the  term  shall  be  forthwith  delivered 
over  to  the  Clerk  to  be  recorded. 

And  all  opinions  hereafter  delivered  by  the  Court 
shall  immediately,  upon  the  delivery  thereof,  be  in  like 
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manner  delivered  over  to  the  Clerk  to  be  recorded.  And 
it  shall  be  the  duty  of  the  Clerk  to  cause  the  same  to  be 
forthwith  recorded;  and  to  deliver  the  originals  with  a 
transcript  of  the  judgment  or  decree  of  the  Court  thereon 
to  the  reporter;  as  soon  as  the  same  shall  be  recorded. 

And  all  the  opinions  of  the  Court;  as  far  as  practica¬ 
ble;  be  recorded  during  the  term,  so  that  the  publica¬ 
tion  of  the  reports  may  not  be  delayed  thereby. 

No.  43. 

(  January  Term,  1635.  ) 

1.  In  all  cases  where  a  writ  of  error,  or  an  appeal, 
shall  be  brought  to  this  Court  from  any  judgment  or 
decree  rendered  thirty  days  before  the  commencement 
of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error, 
or  appellant,  as  the  case  may  be,  to  docket  the  cause  and 
file  the  record  thereof  with  the  Clerk  of  this  Court  within 
the  first  six  days  of  the  term.  If  he  shall  fail  so  to  do, 
the  defendant  in  error,  or  appellee,  as  the  case  may  be, 
may  docket  the  cause  and  file  a  copy  of  the  record  with 
the  Clerk,  in  which  case  it  shall  stand  for  argument  at 
the  term  j  or  at  his  option  he  may  have  the  cause  dock¬ 
eted  and  dismissed  upon  producing  a  certificate  from  the 
Clerk  of  the  Court,  wherein  the  judgment  or  decree  was 
rendered,  stating  the  cause,  and  certifying  that  such  writ 
of  error  or  appeal  had  been  duly  sued  out  and  allowed. 

2.  No  writ  of  error  or  appeal  shall  be  docketed,  or  the 
record  of  the  cause  filed  by  the  plaintiff  in  error,  or  ap- 
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pellant,  after  the  first  six  days  of  the  terra ,  except  upon 
the  terms  that  the  cause  shall  stand  for  argument  during 
the  term,  or  be  continued  at  the  option  of  the  defendant 
in  error,  or  appellee.  But  in  no  case  shall  the  plaintiff 
in  error,  or  appellant,  be  entitled  to  docket  the  cause  and 
file  the  record,  after  the  same  shall  have  been  docketed 
and  dismissed  in  the  manner  provided  for  in  the  preced¬ 
ing  rule,  unless  by  order  of  the  Court,  or  with  the  con¬ 
sent  of  the  opposite  party. 

3.  In  all  cases  where  the  cause  shall  not  be  docketed 
and  the  record  filed  with  the  Clerk  by  either  party  until 
after  thirty  days  from  the  commencement  of  the  term, 
the  cause  shall  stand  continued  until  the  next  term. 
(See  Rules  15,  19,  and  30.) 

No.  44. 

(January  Term.  1837.) 

When  a  printed  argument  shall  be  filed  for  one  or  both 
parties,  the  case  shall  stand  on  the  same  footing  as  if 
there  were  an  appearance  by  Counsel.  (See  Rules  40 
and  51.) 


No.  45. 

(January  Term,  1838.) 

In  all  cases  where  any  suit  shall  be  dismissed  in  this 
Court,  except  where  the  dismissal  shall  be  for  want  of 
jurisdiction,  costs  shall  be  allowed  for  the  defendant  in 
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error,  or  appellee,  as  the  case  may  be,  unless  otherwise 
.agreed  by  the  parties. 

In  all  cases  of  affirmance  of  any  judgment  or  decree 
in  this  Court,  costs  shall  be  allowed  to  the  defendant  in 
error  or  appellee,  as  the  case  may  be,  unless  otherwise 
ordered  by  the  Court. 

In  all  cases  of  reversals  of  any  judgment  or  decree  in 
this  Court,  except  where  the  reversal  shall  be  for  want 
of  jurisdiction,  costs  shall  be  allowed  in  this  Court  for 
the  plaintiff  in  error  or  appellant,  as  the  case  may  be, 
unless  otherwise  ordered  by  the  Court. 

Neither  of  the  foregoing  rules  shall  apply  to  cases 
where  the  United  States  are  a  party;  but  in  such  cases 
no  costs  shall  be  allowed  in  this  Court  for  or  against  the 
the  United  States. 

In  all  cases  of  the  dismissal  of  any  suit  in  this  Court, 
it  shall  be  the  duty  of  the  Clerk  to  issue  a  mandate,  or 
other  proper  process,  in  the  nature  of  a  procedendo,  to 
the  Court  below,  for  the  purpose  of  informing  such 
Court  of  the  proceedings  in  this  Court,  so  that  further 
proceedings  may  be  had  in  such  Court  as  to  law  and 
justice  may  appertain. 

When  costs  are  allowed  in  this  Court,  it  shall  be  the 
duty  of  the  Clerk  to  insert  the  amount  thereof  in  the 
body  of  the  mandate,  or  other  proper  process,  sent  to  the 
Court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail.  (See  Rules  21  and  37.) 
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No.  46. 

(  January  Term,  183S. 

All  motions  hereafter  made  to  the  Court  shall  be  re¬ 
duced  to  writing,  and  shall  contain  a  brief  statement  of 
the  facts  and  objects  of  the  motion. 

No.  47. 

(  January.  Term,  1838.  ) 

The  Court  will,  at  every  future  session,  announce  on 
what  day  it  will  adjourn  at  least  ten  days  before  the 
time  which  shall  be  fixed  upon;  and  the  Court  will  take 
up  no  case  for  argument,  nor  receive  any  case  upon 
printed  briefs,  within  three  days  next  before  the  day 
fixed  upon  for  adjournment. 

No.  48. 

(  January  Term,  1841.  ) 

Ordered ,  That  the  Clerk  take  charge  of  the  books  of 
the  Court,  together  with  such  of  the  duplicate  law  books 
as  Congress  may  direct  to  be  transferred  to  the  Court, 
and  arrange  them  in  the  Conference  room,  which  he 
shall  have  fitted  up  in  a  proper  manner;  and  that  he  do 
not  permit  such  books  to  be  taken  therefrom,  by  any 
one,  except  the  Judges  of  the  Court. 
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No.  49. 

(  January  Term,  1842.  ) 

[j RESCINDED.^ — Ordered ,  That  printed  argu¬ 
ments  will  not  be  received  under  the  fortieth  rule  of  the 
Court,  unless  filed  within  forty  days  from  the  commence¬ 
ment  of  the  Term,  except  in  cases  which  are  reached  in 
the  regular  call  of  the  docket.  (See  Rule  52.) 

No.  50. 

(  December  Term,  1844.  ) 

Ordered ,  That  the  Court  will  not  hear  arguments  on 
Saturday,  (unless  for  special  cause  it  shall  order  to  the 
contrary,)  but  will  devote  that  day  to  the  other  business 
of  the  Court*  and  that  on  Friday  in  each  week,  during 
the  sitting  of  the  Court,  motions  in  cases  not  required 
by  the  Rules  of  the  Court  to  be  put  on  the  docket  shall 
be  entitled  to  preference,  if  such  motions  shall  be  made 
before  the  Court  shall  have  entered  on  the  hearing  of  a 
cause  upon  the  docket*  and  the  Rule  No.  34,  adopted 
at  February  Term,  1824,  be,  and  the  same  is  hereby, 
rescinded. 

No.  51. 

(  December  Term,  1844.  ) 

Ordered ,  That  no  printed  or  written  argument  be 
hereafter  received,  unless  the  same  shall  be  signed  by 
an  Attorney  or  Counsellor  of  this  Court. 
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No.  52. 

(  December.  Term,  1844.  ) 

[RESCINDED.] — Ordered ,  That  printed  argu¬ 
ments,  under  the  fortieth  Rule,,  will  be  received  hereafter, 
and  at  the  present  Term,  until  the  first  Monday  in 
February  in  each  and  every  Term,  while  the  Supreme 
Court  continues  to  meet  on  the  first  Monday  in  Decem¬ 
ber;  and  that  the  forty-ninth  rule  of  the  Court,  adopted 
at  January  Term,  1842,  be,  and  the  same  is  hereby, 
rescinded.  ( See  Rule  56.) 


No.  53. 

(  December  Term,  1848.  ) 

Ordered ,  That  no  Counsel  will  be  permitted  to 
speak  in  the  argument  of  any  case  in  this  Court  more 
than  two  hours,  without  the  special  leave  of  the  Court 
granted  before  the  argument  begins. 

Counsel  will  not  be  heard,  unless  a  printed  abstract 
of  the  case  be  first  filed,  together  with  the  points  in¬ 
tended  to  be  made,  and  the  authorities  intended  to  be 
cited  in  support  of  them  arranged  under  the  respective 
points;  and  no  other  book  or  case  be  referred  to  in  the 
argument. 

If  one  of  the  parties  omits  to  file  such  a  statement,  he 
cannot  be  heard,  and  the  case  will  be  heard  ex  parte 
upon  the  argument  of  the  party  by  whom  the  statement 
is  filed. 
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This  rule  to  take  effect  on  the  first  day  of  December 
Term,  1849.  ( See  Rules  8,  29,  and  57.) 

No.  54, 

(  December  Term,  1849.  ) 

Ordered ,  That  when  an  appearance  is  not  entered  on 
the  record  for  either  the  plaintiff  or  defendant  on  or  be¬ 
fore  the  second  day  of  the  term  next  succeeding  that  on 
which  the  case  is  docketed,  it  shall  be  dismissed  at  the 
costs  of  the  plaintiff.  {See  Rule  59.) 

No.  55. 

(  December  Term,  1849.  ) 

When  a  case  is  called  for  argument  at  two  successive 
Terms,  and  upon  the  call  at  the  second  Term  neither 
party  is  prepared  to  argue  it,  it  shall  be  dismissed  at  the 
costs  of  the  plaintiff,  unless  sufficient  cause  is  shown  for 
further  postponement. 


No.  56. 

(  December  Term,  1849.  ) 

Ordered l,  That  printed  arguments,  under  the  fortieth 
Rule,  shall  not  hereafter  be  received,  unless  filed  within 
the  first  ten  days  of  the  Term. 
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No.  57. 

(  December  Term,  1849.  ) 

Ordered ,  That  twelve  printed  copies  of  the  abstract, 
points,  and  authorities  required  by  the  53d  Rule,  be  filed 
with  the  Clerk  three  days  before  the  case  is  called  for 
argument;  nine  of  these  copies  for  the  Court,  one  for 
the  Reporter,  one  for  the  opposing  counsel,  and  the 
remaining  one  to  be  retained  by  the  Clerk.  This  order 
to  take  effect  on  the  first  day  of  May  next.  ( See  Rules 
8,  29,  and  53.) 


No.  58. 

(  December  Term,  1850. ) 

Ordered ,  That  when  a  case  is  taken  up  for  trial  upon 
the  regular  call  of  the  docket,  and  argued  orally  in  be¬ 
half  of  only  one  of  the  parties,  no  printed  argument  will 
be  received  unless  it  is  filed  before  the  oral  argument 
begins,  and  the  Court  will  proceed  to  consider  and  de¬ 
cide  the  case  upon  the  ex  parte  argument. 

No.  59. 

(  December  Term,  1851. ) 

Ordered ,  That  when  a  case  is  reached  in  the  regular 
call  of  the  docket,  and  no  appearance  is  entered  for 
either  party,  the  case  shall  be  dismissed  at  the  costs  of 
the  plaintiff,  and  the  54th  Rule,  adopted  at  December 
term,  1849,  be  and  the  same  is  hereby  rescinded. 
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No.  60. 

(  December  Term,  1851.  ) 

Ordered ,  That  whenever  any  record,  transmitted  to 
this  Court  upon  a  writ  of  error  or  appeal,  shall  contain 
any  document,  paper,  testimony,  or  other  proceeding  in 
a  foreign  language,  and  the  record  does  not  also  contain 
a  translation  of  such  document,  paper,  testimony,  or 
other  proceeding  made  under  the  authority  of  the  infe¬ 
rior  court,  or  admitted  to  be  correct,  the  record  shall  not 
be  printed,  but  the  case  shall  be  reported  to  this  Court 
by  the  Clerk,  and  the  Court  will  thereupon  remand  it  to 
the  inferior  Court  in  order  that  a  translation  may  be  there 
supplied  and  inserted  in  the  record. 

No.  61. 

(  December  Term,  1851.  ) 

When  the  death  of  a  party  is  suggested,  and  the  rep¬ 
resentatives  of  the  deceased  do  not  appear  by  the  tenth 
day  of  the  second  term  next  succeeding  the  suggestion, 
and  no  measures  are  taken  by  the  opposite  party  within 
that  time  to  compel  their  appearance,  the  case  shall 
abate. 

This  rule  shall  apply  to  cases  now  on  the  docket,  as 
well  as  to  cases  hereafter  brought.  And  those  now  on 
the  docket  and  falling  within  the  rule,  shall  abate  on 
the  tenth  day  of  December  Term,  1852,  unless  upon 
special  cause  shown  the  Court  shall  direct  otherwise. 
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No.  62. 

(  December  Term,  1851.  ) 

In  cases  where  a  writ  of  error  is  prosecuted  to  the  Su¬ 
preme  Court,  and  the  judgment  of  the  inferior  Court  is 
affirmed,  the  interest  shall  be  calculated  and  levied  from 
the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in 
the  courts  of  the  State  where  such  judgment  is  rendered. 

The  same  rule  shall  be  applied  to  decrees  for  the  pay¬ 
ment  of  money  in  cases  in  chancery,  unless  otherwise 
ordered  by  this  Court. 

This  rule  to  take  effect  on  the  first  day  of  December 
term,  1852. 
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No.  63. 

(December  Term,  1853.) 

1.  In  all  cases  where  a  writ  of  error  or  an  appeal  shall 
be  brought  to  this  Court  from  any  judgment  or  decree 
rendered  thirty  days  before  the  commencement  of  the 
term,  it  shall  be  the  duty  of  the  plaintiff  in  error  or  ap¬ 
pellant,  as  the  case  may  be,  to  docket  the  cause,  and  file 
the  record  thereof  with  the  Clerk  of  this  Court  within  the 
first  six  days  of  the  term;  and  if  the  writ  of  error  or 
appeal  shall  be  brought  from  a  judgment  or  decree  ren¬ 
dered  less  than  thirty  days  before  the  commencement  of 
the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error  or 
appellant  to  docket  the  cause,  and  file  the  record  thereof 
with  the  Clerk  of  this  Court  within  the  first  thirty  days 
of  the  term ;  and  if  the  plaintiff  in  error  or  appellant  shall 
fail  to  comply  with  this  rule,  the  defendant  in  error  or 
appellee  may  have  the  case  docketed  and  dismissed, 
upon  producing  a  certificate  from  the  Clerk  of  the  Court 
wherein  the  judgment  or  decree  was  rendered  stating 
the  cause,  and  certifying  that  such  writ  of  error  or  appeal 
has  been  duly  sued  out  and  allowed. 

And  in  no  case  shall  the  plaintiff  in  error  or  appellant 
be  entitled  to  docket  the  cause  and  file  the  record  after 
the  same  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  order  of  the  Court  or  the  consent  of 
the  opposite  party. 

2.  But  the  defendant  in  error  or  appellee  may  at  his 
option  docket  the  cause,  and  file  a  copy  of  the  record 
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with  the  Clerk  of  the  Court;  and  if  the  case  is  docketed, 
and  a  copy  of  the  record  filed  with  the  Clerk  of  this  Court 
by  either  party  within  the  periods  of  time  above  limited 
and  prescribed  by  this  rule,  the  case  shall  stand  for  argu¬ 
ment  at  the  term. 

3.  In  all  cases  where  the  period  of  thirty  days  is  men¬ 
tioned  in  this  rule,  it  shall  be  extended  to  sixty  days  in 
writs  of  error  and  appeals  from  California,  Oregon, 
Washington,  New  Mexico,  and  Utah. 


RULES  OF  PRACTICE,  &c. 


PRELIMINARY  REGULATIONS. 

I. 

The  Circuit  Courts,  as  Courts  of  Equity,  shall  be 
deemed  always  open  for  the  purpose  of  filing  bills,  an¬ 
swers,  and  other  pleadings,  for  issuing  and  returning 
mesne  and  final  process  and  commissions,  and  for  mak¬ 
ing  and  directing  all  interlocutory  motions,  orders,  rules, 
and  other  proceedings,  preparatory  to  the  hearing  of  all 
causes  upon  their  merits. 


II. 

The  clerk’s  office  shall  be  open,  and  the  clerk  shall 
be  in  attendance  therein,  on  the  first  Monday  of  every 
month,  for  the  purpose  of  receiving,  entering,  entertain¬ 
ing,  and  disposing  of  all  motions,  rules,  orders,  and  other 
proceedings,  which  are  grantable  of  course  and  applied 
for,  or  had  by  the  parties,  or  their  solicitors,  in  all  causes 
pending  in  equity,  in  pursuance  of  the  rules  hereby  pre¬ 
scribed. 
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III. 

Any  Judge  of  the  Circuit  Court,  as  well  in  vacation 

i 

as  in  term,  may,  at  chambers,  or  on  the  rule  days,  at 
the  clerk’s  office,  make  and  direct  all  such  interlocutory 
orders,  rules,  and  other  proceedings,  preparatory  to  the 
hearing  of  all  causes  upon  their  merits,  in  the  same 
manner  and  with  the  same  effect  as  the  Circuit  Court 
could  make  and  direct  the  same  in  term,  reasonable 
notice  of  the  application  therefor  being  first  given  to  the 
adverse  party,  or  his  solicitor,  to  appear  and  shew  cause 
to  the  contrary  at  the  next  rule  day  thereafter,  unless 
some  other  time  is  assigned  by  the  judge  for  the  hearing. 

IV. 

All  motions,  rules,  orders,  and  other  proceedings  made 
and  directed  at  chambers,  or  on  rule  days  at  the  clerk’s 
office,  whether  special  or  of  course,  shall  be  entered  by 
the  clerk  in  an  order  book,  to  be  kept  at  the  clerk’s  office, 
on  the  day  when  they  are  made  and  directed — which 
book  shall  be  open  at  all  office  hours,  to  the  free  inspec¬ 
tion  of  the  parties  in  any  suit  in  equity,  and  their  solici¬ 
tors.  And  except  in  cases  where  personal  or  other 
notice  is  specially  required  or  directed,  such  entry  in  the 
order  book  shall  be  deemed  sufficient  notice  to  the  parties 
and  their  solicitors,  without  further  service  thereof,  of  all 
orders,  rules,  acts,  notices,  and  other  proceedings  entered 
in  such  order  book,  touching  any  and  all  the  matters  in 
the  suits,,  to  and  in  which  they  are  parties  and  solicitors. 
And  notice  to  the  solicitors  shall  be  deemed  notice  to  the 
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parties  for  whom  they  appear  and  whom  they  represent, 
in  aii  cases  where  personal  notice  on  the  parties  is  not 
otherwise  specially  required.  Where  the  solicitors  for 
all  the  parties  in  a  suit  reside  in  or  near  the  same  town 
or  city,  the  Judges  of  the  Circuit  Court  may,  by  rule, 
abridge  the  time  for  notice  of  rules,  orders,  or  other 
proceedings,  not  requiring  personal  service  on  the  parties, 
in  their  discretion. 


y. 

All  motions  and  applications  in  the  clerk’s  office  for 
the  issuing  of  mesne  process  and  final  process  to  enforce 
and  execute  decrees,  for  filing  bills,  answers,  pleas,  de¬ 
murrers,  and  other  pleadings;  for  making  amendments  to 
bills  and  answers;  for  taking  bills  pro  confesso;  for  filing 
exceptions,  and  for  other  proceedings  in  the  clerk’s 
office,  which  do  not,  by  the  rules  hereinafter  prescribed, 
require  any  allowance  or  order  of  the  court,  or  of  any 
judge  thereof,  shall  be  deemed  motions  and  applications, 
grantable  of  course  by  the  clerk  of  the  court.  But  the 
same  may  be  suspended,  or  altered,  or  rescinded  by  any 
judge  of  the  court,  upon  special  cause  shewn. 

VI. 

All  motions  for  rules  or  orders  and  other  proceedings, 
which  are  not  grantable  of  course,  or  without  notice, 
shall,  unless  a  different  time  be  assigned  by  a  judge  of 
the  court,  be  made  on  a  rule  day,  and  entered  in  the  or¬ 
der  book,  and  shall  be  heard  at  the  rule  day  next  after 
that  on  which  the  motion  is  made.  And  if  the  adverse 
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party,  or  his  solicitor,  shall  not  then  appear,  or  shall  not 
show  good  cause  against  the  same,  the  motion  may  be 
heard  by  any  judge  of  the  court  ex  parte,  and  granted, 
as  if  not  objected  to,  or  refused,  in  his  discretion. 

PROCESS. 

VII. 

The  process  of  subpoena  shall  constitute  the  proper 
mesne  process  in  all  suits  in  equity,  in  the  first  instance, 
to  require  the  defendant  to  appear  and  answer  the  exi¬ 
gency  of  the  bill;  and  unless  otherwise  provided  in  these 
rules,  or  specially  ordered  by  the  Circuit  Court,  a  writ 
of  attachment,  and  if  the  defendant  cannot  be  found,  a 
writ  of  sequestration,  or  a  writ  of  assistance  to  enforce 
a  delivery  of  possession,  as  the  case  may  require,  shall 
be  the  proper  process  to  issue  for  the  purpose  of  compel¬ 
ling  obedience  to  any  interlocutory  or  final  order  or 
decree  of  the  court. 

VIII. 

Final  process  to  execute  any  decree  may,  if  the  de¬ 
cree  be  solely  for  the  payment  of  money,  be  by  a  writ 
of  execution,  in  the  form  used  in  the  Circuit  Court  in 
suits  at  common  Jaw  in  actions  of  assumpsit.  If  the 
decree  be  for  the  performance  of  any  specific  act,  as,  for 
example,  for  the  execution  of  a  conveyance  of  land,  or 
the  delivering  up  of  deeds,  or  other  documents,  the 
decree  shall,  in  all  cases,  prescribe  the  time  within  which 
the  act  shall  be  done,  of  which  the  defendant  shall  be 
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bound  without  further  service  to  take  notice;  and  upon 
affidavit  of  the  plaintiff,  filed  in  the  clerk’s  office,  that  the 
same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the 
delinquent  party,  from  which,  if  attached  thereon,  he  shall 
not  be  discharged,  unless  upon  a  full  compliance  with  the 
decree  and  the  payment  of  all  costs,  or  upon  a  special 
order  of  the  court  or  of  a  judge  thereof,  upon  motion  and 
affidavit,  enlarging  the  time  for  the  performance  thereof. 
If  the  delinquent  party  cannot  be  found,  a  writ  of  seques¬ 
tration  shall  issue  against  his  estate  upon  the  return  of 
non  est  inventus,  to  compel  obedience  to  the  decree. 

IX. 

When  any  decree  or  order  is  for  the  delivery  of  pos¬ 
session,  upon  proof  made  by  affidavit  of  a  demand  and 
refusal  to  obey  the  decree  or  order,  the  party  prosecuting 
the  same  shall  be  entitled  to  a  writ  of  assistance  from 
the  clerk  of  the  court . 

X. 

Every  person,  not  being  a  party  in  any  cause,  who 
has  obtained  an  order,  or  in  whose  favor  an  order  shall 
have  been  made,  shall  be  enabled  to  enforce  obedience 
to  such  order  by  the  same  process,  as  if  he  were  a  party 
to  the  cause;  and  every  person,  not  being  a  party  in  any 
cause,  against  whom  obedience  to  any  order  of  the  court 
may  be  enforced,  shall  be  liable  to  the  same  process  for 
enforcing  obedience  to  such  order,  as  if  he  were  a  party 
in  the  cause. 
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SERVICE  OF  PROCESS. 

XI. 

No  process  of  subpoena  shall  issue  from  the  clerk’s 
office  in  any  suit  in  equity,  until  the  bill  is  filed  in  the 
cause. 

XII. 

Whenever  a  bill  is  filed,  the  clerk  shall  issue  the 
process  of  subpoena  thereon,  as  of  course,  upon  the  appli¬ 
cation  of  the  plaintiflf,  which  shall  be  returnable  into  the 
clerk’s  office  the  next  rule  day,  or  the  next  rule  day  but 
one,  at  the  election  of  the  plaintiff,  occurring  after  twen¬ 
ty  days  from  the  time  of  the  issuing  thereof.  At  the 
bottom  of  the  subpoena  shall  be  placed  a  memorandum, 
that  the  defendant  is  to  enter  his  appearance  in  the  suit 
in  the  clerk’s  office,  on  or  before  the  day  at  which  the 
writ  is  returnable  ;  otherwise,  the  bill  may  be  taken  pro 
confesso.  Where  there  are  more  than  one  defendant,  a 
writ  of  subpoena  may,  at  the  election  of  the  plaintiff,  be 
sued  out  separately  for  each  defendant,  except  in  the 
case  of  husband  and  wife,  defendants,  or  a  joint  subpoena 
against  all  the  defendants. 

XIII. 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of 
a  copy  thereof  by  the  officer  serving  the  same,  to  the 
defendant  personally,  or,  in  case  of  husband  and  wife, 
to  the  husband  personally,  or  by  leaving  a  copy  thereof 
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at  the  dwelling  house  or  usual  place  of  abode  of  each 
defendant,  with  some  free  white  person,  who  is  a  mem¬ 
ber  or  resident  in  the  family. 

XI Y. 

Whenever  any  subpoena  shall  be  returned  not  execut¬ 
ed  as  to  any  defendant,  the  plaintiff  shall  be  entitled  to 
another  subpoena,  toties  quoties,  against  such  defendant, 
if  he  shall  require  it,  until  due  service  is  made. 

XY. 

The  service  of  all  process,  mesne  and  final,  shall  be 
by  the  marshal  of  the  district,  or  his  deputy,  or  by  some 
other  person  specially  aj^pointed  by  the  court  for  that 
purpose,  and  not  otherwise;  in  the  latter  case,  the  per¬ 
son  serving  the  process  shall  make  affidavit  thereof. 

XYI. 

Upon  the  return  of  the  subpoena,  as  served  and  exe¬ 
cuted  upon  any  defendant,  the  clerk  shall  enter  the  suit 
upon  his  docket  as  pending  in  the  court,  and  shall  state 
the  time  of  the  entry. 

APPEARANCE. 

XVII. 

The  appearance  day  of  the  defendant  shall  be  the 
rule  day,  to  which  the  subpoena  is  made  returnable; 
provided,  he  has  been  served  with  the  process  twenty 
days  before  that  day;  otherwise,  his  appearance  day 
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shall  be  the  next  rale  day  succeeding  the  rule  day 
when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either  personally 
or  by  his  solicitor,  shall  be  entered  in  the  order  book  on 
the  day  thereof  by  the  clerk. 

BILLS  TAKEN  PRO  CONFESSO. 

XVIII. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time 
shall  be  otherwise  enlarged,  for  cause  shewn,  by  a  judge 
of  the  court  upon  motion  for  that  purpose,  to  file  his 
plea,  demurrer,  or  answer  to  the  bill  in  the  clerk’s  office, 
on  the  rule  day  next  succeeding  that  of  entering  his  ap¬ 
pearance:  in  default  thereof,  the  plaintiff  may,  at  his 
election,  enter  an  order  (as  of  coutse)  in  the  order  book, 
that  the  bill  be  taken  pro  confesso;  and  thereupon  the 
cause  shall  be  proceeded  in  ex  parte,  and  the  matter  of 
the  bill  may  be  decreed  by  the  court  at  the  next  ensuing 
term  thereof  accordingly,  if  the  same  can  be  done  with¬ 
out  an  answer,  and  is  proper  to  be  decreed;  or  the  plain¬ 
tiff,  if  he  requires  any  discovery  or  answer  to  enable 
him  to  obtain  a  proper  decree,  shall  be  entitled  to  pro¬ 
cess  of  attachment  against  the  defendant,  to  compel  an 
answer;  and  the  defendant  shall  not,  when  arrested 
upon  such  process,  be  discharged  therefrom,  unless,  upon 
filing  his  answer,  or  otherwise  complying  with  such 
order,  as  the  court  or  a  judge  thereof  may  direct,  as  to 
pleading  to,  or  fully  answering  the  bill,  within  a  period 
to  be  fixed  by  the  court  or  judge,  and  undertaking  to 
speed  the  cause. 
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XIX. 

When  the  bill  is  taken  pro  confesses  the  court  may 
proceed  to  a  decree  at  the  next  ensuing  term  thereof, 
and  such  decree  rendered  shall  be  deemed  absolute, 
unless  the  court  shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  filing  the  answer,  upon 
cause  shewn  upon  motion  and  affidavit  of  the  defendant. 
And  no  such  motion  shall  be  granted,  unless  upon  the 
payment  of  the  costs  of  the  plaintiff  in  the  suit  up  to 
that  time,  or  such  part  thereof  as  the  court  shall  deem 
reasonable,  and  unless  the  defendant  shall  undertake  to 
file  his  answer  within  such  time  as  the  court  shall  direct, 
and  submit  to  such  other  terms  as  the  court  shall  direct, 
for  the  purpose  of  speeding  the  cause. 

FRAME  OF  BILLS. 

XX. 

Every  bill,  in  the  introductory  part  thereof,  shall  con¬ 
tain  the  names,  places  of  abode,  and  citizenship,  of  all 
the  parties,  plaintiffs  and  defendants,  by  and  against 
whom  the  bill  is  brought.  The  form,  in  substance  shall 
be  as  follows:  aTo  the  Judges  of  the  Circuit  Court  of 

the  United  States  for  the  district  of  - .  A.  B.,  of 

- ,  and  a  citizen  of  the  State  of - ,  brings  this  his 

bill  against  C.  D.,  of - ,  and  a  citizen  of  the  State  of 

- ,  and  E.  F.,  of - ,  and  a  citizen  of  the  State  of 

- .  And  thereupon  your  orator  complains  and  says, 

that,  &c.” 
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XXL 

The  plaintiff  in  his  bill,  shall  be  at  liberty  to  omit, 
at  his  option,  the  part  which  is  usually  called  the  com¬ 
mon  confederacy  clause  of  the  bill,  averring  a  confede¬ 
racy  between  the  defendants  to  injure  or  defraud  the 
plaintiff ;  also  what  is  commonly  called  the  charging  part 
of  the  bill,  setting  forth  the  matters  or  excuses,  which 
the  defendant  is  supposed  to  intend  to  set  up  by  way  of 
defence  to  the  bill;  also  what  is  commonly  called  the 
jurisdiction  clause  of  the  bill,  that  the  acts  complained 
of  are  contrary  to  equity,  and  that  the  defendant  is  with¬ 
out  any  remedy  at  law;  and  the  bill  shall  not  be  de¬ 
murrable  therefor.  And  the  plaintiff  may,  in  the  narra¬ 
tive  or  stating  part  of  his  bill,  state  and  avoid,  by  coun¬ 
ter  averments,  at  his  option,  any  matter  or  thing  which 
he  supposes  will  be  insisted  upon  by  the  defendant,  by 
way  of  defence  or  excuse,  to  the  case  made  by  the 
plaintiff  for  relief.  The  prayer  of  the  bill  shall  ask  the 
special  relief,  to  which  the  plaintiff  supposes  himself 
entitled,  and  also  shall  contain  a  prayer  for  general  re¬ 
lief;  and  if  an  injunction,  or  a  writ  of  ne  exeat  regno, 
or  any  other  special  order  pending  the  suit,  is  required, 
it  shall  also  be  specially  asked  for. 

XXII. 

If  any  persons,  other  than  those  named  as  defendants 
in  the  bill,  shall  appear  to  be  necessary  or  proper  parties 
thereto,  the  bill  shall  aver  the  reason  why  they  are  not 
made  parties,  by  showing  them  to  be  without  the  juris- 
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diction  of  the  court,  or  that  they  cannot  be  joined  without 
ousting  the  jurisdiction  of  the  court  as  to  the  other  parties. 
And  as  to  persons  who  are  without  the  jurisdiction  and 
may  properly  be  made  parties,  the  bill  may  pray  that 
process  may  issue  to  make  them  parties  to  the  bill,  if 
they  should  come  within  the  jurisdiction. 

XXIII. 

The  prayer  for  process  of  subpmna  in  the  bill,  shall 
contain  the  names  of  all  the  defendants  named  in  the 
introductory  part  of  the  bill,  and  if  any  of  them  are 
known  to  be  infants  under  age,  or  otherwise  under 
guardianship,  shall  state  the  fact,  so  that  the  court  may 
take  order  thereon  as  justice  may  require,  upon  the 
return  of  the  process.  If  an  injunction,  or  a  writ  of  ne 
exeat  regno,  or  any  other  special  order  pending  the  suit, 
is  asked  for  in  the  prayer  for  relief,  that  shall  be  suffi¬ 
cient  without  repeating  the  same  in  the  prayer  for  process. 

XXIV. 

Every  bill  shall  contain  the  signature  of  counsel  an¬ 
nexed  to  it,  which  shall  be  considered  as  an  affirmation 
on  his  part,  that  upon  the  instructions  given  to  him  and 
the  case  laid  before  him,  there  is  good  ground  for  the 
‘suit,  in  the  manner  in  which  it  is  framed. 

XXV. 

In  order  to  prevent  unnecessary  costs  and  expenses, 
and  to  promote  brevity,  succinctness,  and  directness  in 
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the  allegations  of  bills  and  answers.,  the  regular  taxable 
costs  for  every  bill  and  answer,  shall  in  no  case  exceed 
the  sum  which  is  allowed  in  the  State  Court  of  Chan¬ 
cery  in  the  district,  if  any  there  be;  but  if  there  be 
none,  then  it  shall  not  exceed  the  sum  of  three  dollars 
for  every  bill  or  answer. 

SCANDAL  AND  IMPERTINENCE  IN  RILLS. 

XXVI. 

Every  bill  shall  be  expressed  in  as  brief  and  succinct 
terms  as  it  reasonably  can  be,  and  shall  contain  no  un¬ 
necessary  recitals  of  deeds,  documents,  contracts,  or  other 
instruments,  in  hsec  verba,  or  any  other  impertinent 
matter,  or  any  scandalous  matter  not  relevant  to  the  suit. 
If  it  does,  it  may  on  exceptions  be  referred  to  a  master 
by  any  judge  of  the  court  for  impertinence  or  scandal, 
and  if  so  found  by  him,  the  matter  shall  be  expunged 
at  the  expense  of  the  plaintiff,  and  he  shall  pay  to  the 
defendant  all  his  costs  in  the  suit  up  to  that  time,  unless 
the  court  or  a  judge  thereof  shall  otherwise  order.  If 
the  master  shall  report  that  the  bill  is  not  scandalous  or 
impertinent,  the  plaintiff  shall  be  entitled  to  all  costs 
occasioned  by  the  reference. 

XXVII. 

No  order  shall  be  made  by  any  judge  for  referring 
any  bill,  answer,  or  pleading,  or  other  matter,  or  pro 
ceeding  depending  before  the  court  for  scandal  or  impel* 
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tinence,  unless  exceptions  are  taken  in  writing  and 
signed  by  counsel,  describing  the  particular  passages, 
which  are  considered  to  be  scandalous  or  impertinent; 
nor  unless  the  exceptions  shall  be  filed  on  or  before  the 
the  next  rule  day  after  the  process  on  the  bill  shall  be 
returnable,  or  after  the  answer  or  pleading  is  filed.  And 
such  order,  when  obtained,  shall  be  considered  as 
abandoned,  unless  the  party  obtaining  the  order  shall, 
without  any  unnecessary  delay,  procure  the  master  to 
examine  and  report  for  the  same  on  or  before  the  next 
succeeding  rule  day,  or  the  master  shall  certify  that 
further  time  is  necessary  for  him  to  complete  the  exam¬ 
ination. 


AMENDMENT  OF  BILLS. 

XXVIII. 

The  plaintiff  shall  be  at  liberty  as  a  matter  of  course, 
and  without  payment  of  costs,  to  amend  his  bill  in  any 
matters  whatsoever,  before  any  cop3^  has  been  taken  out 
of  the  clerk’s  office,  and  in  any  small  matters  after¬ 
wards,  such  as  filling  blanks,  correcting  errors  of  dates, 
misnomer  of  parties,  misdescription  of  premises,  clerical 
errors,  and  generally  in  matters  of  form.  But  if  he 
amend  in  a  material  point  (as  he  may  do  of  course,) 
after  a  copy  has  been  so  taken,  before  any  answer  or 
plea,  or  demurrer  to  the  bill,  he  shall  pay  to  the  defend¬ 
ant  the  costs  occasioned  thereby,  and  shall  without  delay 
furnish  him  a  fair  copy  thereof,  free  of  expense,  with 
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suitable  references  to  the  places  where  the  same  are  to 
be  inserted.  And  if  the  amendments  are  numerous,  he 
shall  furnish  in  like  manner,  to  the  defendant,  a  copy 
of  the  whole  bill  as  amended,  and  if  there  be  more  than 
one  defendant,  a  copy  shall  be  furnished  to  each  defend¬ 
ant  affected  thereby. 


XXIX. 

After  an  answer,  or  plea,  or  demurrer  is  put  in,  and 
before  replication,  the  plaintiff  may,  upon  motion  or 
petition,  without  notice,  obtain  an  order  from  any  judge 
of  the  court,  to  amend  his  bill  on  or  before  the  next  suc¬ 
ceeding  rule  day,  upon  payment  of  costs  or  without  pay¬ 
ment  of  costs,  as  the  court  or  a  judge  thereof  may  in 
his  discretion  direct.  But  after  replication  filed,  the 
plaintiff  shall  not  be  permitted  to  withdraw  it  and  to 
amend  his  bill,  except  upon  a  special  order  of  a  judge  of 
the  court,  upon  motion  or  petition,  after  due  notice  to 
the  other  party,  and  upon  proof  by  affidavit,  that  the 
same  is  not  made  for  the  purpose  of  vexation  or  delay, 
or  that  the  matter  of  the  proposed  amendment  is  mate¬ 
rial,  and  could  not  with  reasonable  diligence  have  been 
sooner  introduced  into  the  bill,  and  upon  the  plaintiff’s 
submitting  to  such  other  terms  as  may  be  imposed  by  the 
judge  for  speeding  the  cause. 

XXX. 

If  the  plaintiff,  so  obtaining  any  order  to  amend  his 
bill  after  answer,  or  plea,  or  demurrer,  or  after  replica- 
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tion,  shall  not  file  his  amendments  or  amended  bill,  as 
the  case  may  require,  in  the  clerk’s  office,  on  or  before 
the  next  succeeding  rule  day,  he  shall  be  considered  to 
have  abandoned  the  same,  and  the  cause  shall  proceed 
as  if  no  application  for  any  amendment  had  been  made. 

DEMURRERS  AND  PLEAS. 

XXXI. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to 
any  bill,  unless  upon  a  certificate  of  counsel,  that  in  his 
opinion  it  is  well  founded  in  point  of  law,  and  supported 
by  the  affidavit  of  the  defendant,  that  it  is  not  interposed 
for  delay  j  and  if  a  plea,  that  it  is  true  in  point  of  fact. 

XXXII. 

The  defendant  may,  at  any  time  before  the  bill  is 
taken  for  confessed,  or  afterwards  with  the  leave  of  the 
court,  demur  or  plead  to  the  whole  bill,  or  to  part  of  it, 
and  he  may  demur  to  part,  plead  to  part,  and  answer  as 
to  the  residue 3  but  in  every  case,  in  which  the  bill  speci¬ 
ally  charges  fraud  or  combination,  a  plea  to  such  part 
must  be  accompanied  with  an  answer  fortifying  the  plea, 
and  explicitly  denying  the  fraud  and  combination,  and 
the  facts  on  which  the  charge  is  founded. 

XXXIII. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to 
be  argued,  or  he  may  take  issue  on  the  plea.  If,  upon 
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an  issue,  the  facts  stated  in  the  plea  be  determined  for 
the  defendant,  they  shall  avail  him,  as  far  as  in  law  and 
equity  they  ought  to  avail  him. 

XXXIV. 

If,  upon  the  hearing,  any  demurrer  or  plea  is  over¬ 
ruled,  the  plaintiff  shall  be  entitled  to  his  costs  in  the 
cause  up  to  that  period,  unless  the  court  shall  be  satis¬ 
fied,  that  the  defendant  had  good  ground  in  point  of  law 
or  fact  to  interpose  (he  same,  and  it  was  not  interposed 
vexatiously  or  for  delay.  And  upon  the  overruling  of 
any  plea  or  demurrer,  the  defendant  shall  be  assigned  to 
answer  the  bill,  or  so  much  thereof  as  is  covered  by  the 
plea  or  demurrer,  the  next  succeeding  rule  day,  or  at 
such  other  period,  as,  consistently  with  justice  and  the 
rights  of  the  defendant,  the  same  can,  in  the  judgment 
of  the  court,  be  reasonably  done;  in  default  whereof, 
the  bill  shall  be  taken  against  him,  pro  confesso,  and 
the  matter  thereof  proceeded  in  and  decreed  accordingly. 

XXX  Y. 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be 
allowed,  the  defendant  shall  be  entitled  to  his  costs. 
But  the  court  may,  in  its  discretion,  upon  motion  of  the 
plaintiff,  allow  him  to  amend  his  bill  upon  such  terms 
as  it  shall  deem  reasonable. 

XXX' VI . 

No  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument,  only  because  such  demurrer  or  plea 
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shall  not  cover  so  much  of  the  bill  as  it  might  by  law 
have  extended  to. 


XXXVII. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument;  only  because  the  answer  of  the  defen¬ 
dant  may  extend  to  some  part  of  the  same  matter,  as 
may  be  covered  by  such  demurrer  or  plea. 

XXXVIII. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down 
any  plea  or  demurrer  for  argument,  on  the  rule  day, 
when  the  same  is  filed,  or  on  the  next  succeeding  rule 
day,  he  shall  be  deemed  to  admit  the  truth  and  suffi¬ 
ciency  thereof,  and  his  bill  shall  be  dismissed  as  of 
course,  unless  a  judge  of  the  court  shall  allow  him  fur¬ 
ther  time  for  the  purpose. 

ANSWERS. 

XXXIX. 

The  rule,  that  if  a  defendant  submits  to  answer  he 
shall  answer  fully  to  all  the  matters  of  the  bill,  shall  no 
longer  apply  in  cases  where  he  might  by  plea  protect 
himself  from  such  answer  and  discovery.  And  the  de¬ 
fendant  shall  be  entitled  in  all  cases  by  answer  to  insist 
upon  all  matters  of  defence  (not  being  matters  of  abate¬ 
ment,  or  to  the  character  of  the  parties,  or  matters  of 
form)  in  bar  of  or  to  the  merits  of  the  bill,  of  which  he 
4 
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may  be  entitled  to  avail  himself  by  a  plea  in  bar;  and 
in  such  answer  he  shall  not  be  compellable  to  answer 
any  other  matters,  than  he  would  be  compellable  to 
answer  and  discover  upon  filing  a  plea  in  bar,  and  an 
answer  in  support  of  such  plea,  touching  the  matters  set 
forth  in  the  bill  to  avoid  or  repel  the  bar  or  defence. 
Thus,  for  example,  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice,  may  setup  that  defence  by 
way  of  answer  instead  of  plea,  and  shall  be  entitled  to 
the  same  protection,  and  shall  not  be  compellable  to 
make  any  further  answer  or  discovery  of  his  title  than  he 
would  be  in  any  answer  in  support  of  such  plea. 

XL. 

A  defendant  shall  not  be  bound  to  answer  any  state¬ 
ment  or  charge  in  the  bill,  unless  specially  and  particu¬ 
larly  interrogated  thereto;  and  a  defendant  shall  not  be 
bound  to  answer  any  interrogatory  in  the  bill,  except 
those  interrogatories  which  such  defendant  is  required  to 
answer;  and  where  a  defendant  shall  answer  any  state¬ 
ment  or  charge  in  the  bill,  to  which  he  is  not  interrogat¬ 
ed,  only  by  stating  his  ignorance  of  the  matter  so  stated 
or  charged,  such  answer  shall  be  deemed  impertinent. 

XL1. 

The  interrogatories  contained  in  the  interrogating  part 
of  the  bill  shall  be  divided  as  conveniently  as  may  be 
from  each  other,  and  numbered  consecutively  1,  2,  3, 
Ac.  ;  and  the  interrogatories,  which  each  defendant  is 
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required  to  answer ,  shall  be  specified  in  a  note  at  the 
foot  of  the  bill,  in  the  form  or  to  the  effect  following ; 
that  is  to  say, — u  The  defendant  (A.  B.)  is  required  to 
answer  the  interrogatories  numbered  respectively  1,  2, 
3,  &c. and  the  office  copy  of  the  bill  taken  by  each 
defendant  shall  not  contain  any  interrogatories  except 
those  which  such  defendant  is  required  to  answer,  unless 
such  defendant  shall  require  to  be  furnished  with  a  copy 
of  the  whole  bill. 


XLII. 

The  note  at  the  foot  of  the  bill,  specifying  the  inter¬ 
rogatories  which  each  defendant  is  required  to  answer, 
shall  be  considered  and  treated  as  part  of  the  bill,  and 
the  addition  of  any  such  note  to  the  bill,  or  any  altera¬ 
tion  in  or  addition  to  such  note  after  the  bill  is  filed,  shall 

/ 

be  considered  and  treated  as  an  amendment  of  the  bill. 

XLIII. 

Instead  of  the  words  of  the  bill  now  in  use,  preceding 
the  interrogating  part  thereof,  and  beginning  with  the 
words  aTo  the  end,  therefore,”  there  shall  hereafter  be 
used  words  in  the  form  or  to  the  effect  following:  u  To 
the  end,  therefore,  that  the  said  defendants  may,  if  they 
can,  show  why  your  orator  should  not  have  the  relief 
hereby  prayed,  and  may,  upon  their  several  and  re¬ 
spective  corporal  oaths,  and  according  to  the  best  and 
utmost  of  their  several  and  respective  knowledge,  re¬ 
membrance,  information,  and  belief,  full,  true,  direct, 
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and  perfect  answer  make  to  such  of  the  several  inter¬ 
rogatories  hereinafter  numbered  and  set  forth,  as  by  the 
note  hereunder  written  they  are  respectively  required  to 
answer 5  that  is  to  say, — 
ul.  Whether,  &c. 
u  2.  Whether,  &c. 

XLIY. 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline 
answering  any  interrogatory  or  part  of  an  interrogatory, 
from  answering  which  lie  might  have  protected  himself 
by  demurrer;  and  he  shall  be  at  liberty  so  to  decline, 
notwithstanding  he  shall  answer  other  parts  of  the  bill, 
from  which  he  might  have  protected  himself  by  de¬ 
murrer. 

XLY. 

No  special  replication  to  any  answer  shall  be  filed 
But  if  any  matter  alleged  in  the  answer  shall  make  it 
necessary  for  the  plaintiff  to  amend  his  bill,  he  may  have 
leave  to  amend  the  same  with  or  without  the  payment 
of  costs,  as  the  court  or  a  judge  thereof,  may  in  his  dis¬ 
cretion  direct. 


XLYI. 

In  every  case  where  an  amendment  shall  be  made 
after  answer  filed,  the  defendant  shall  put  in  a  new  or 
supplemental  answer,  on  or  before  the  next  succeeding 
rule  day  after  that  on  which  the  amendment  or  amend- 


ed  bill  is  filed,  unless  the  time  is  enlarged  or  otherwise 
ordered  by  a  judge  of  the  court ;  and  upon  his  default 
the  like  proceedings  may  be  had  as  in  cases  of  an  omission 
to  put  in  an  answer. 

PARTIES  TO  BILLS. 

XLYIL 

In  all  cases  where  it  shall  appear  to  the  court  that 
persons,  who  might  otherwise  be  deemed  necessary  or 
proper  parties  to  the  suit,  cannot  be  made  parties  by 
reason  of  their  being  out  of  the  jurisdiction  of  the  court, 
or  incapable  otherwise  of  being  made  parties,  or  because 
their  joinder  would  oust  the  jurisdiction  of  the  court  as 
to  the  parties  before  the  court,  the  court  may  in  their  dis¬ 
cretion  proceed  in  the  cause  without  making  such  persons 
parties;  and  in  such  cases  the  decree  shall  be  without 
prejudice  to  the  rights  of  the  absent  parties. 

XLYI1L 

Where  the  parties  on  either  side  are  very  numerous, 
and  cannot,  without  manifest  inconvenience  and  oppres¬ 
sive  delays  in  the  suit,  be  all  brought  before  it,  the  court 
in  its  discretion  may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit,  having  sufficient 
parties  before  it  to  represent  all  the  adverse  interests  of  the 
plaintiffs  and  the  defendants  in  the  suit  properly  before  it. 
But  in  such  cases  the  decree  shall  be  without  prejudice  to 
the  rights  and  claims  of  all  the  absent  parties. 


54 


XLIX. 

In  all  suits  concerning  real  estate,  which  is  vested  in 
trustees  by  devise,  and  such  trustees  are  competent  to 
sell  and  give  discharges  for  the  proceeds  of  the  sale,  and 
for  the  rents  and  profits  of  the  estate,  such  trustees  shall 
represent  the  persons  beneficially  interested  in  the  estate 
or  the  proceeds,  or  the  rents  and  profits,  in  the  same 
manner,  and  to  the  same  extent,  as  the  executors  or  ad¬ 
ministrators  in  suits  concerning  personal  estate  represent 
the  persons  beneficially  interested  in  such  personal  estate; 
and  in  such  cases  it  shall  not  be  necessary  to  make  the 
persons  beneficially  interested  in  such  real  estate,  or  rents 
and  profits,  parties  to  the  suit;  but  the  court  may,  upon 
consideration  of  the  matter  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  to  be  made  parties. 

L. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be 
necessary  to  make  the  heir  at  law  a  party;  but  the  plain¬ 
tiff  shall  be  at  liberty  to  make  the  heir  at  law  a  party, 
where  he  desires  to  have  the  will  established  against 
him. 

LI. 

In  all  cases  in  which  the  plaintiff  has  a  joint  and 
several  demand  against  several  persons,  either  as  princi¬ 
pals  or  sureties,  it  shall  not  be  necessary  to  bring  before 
the  court,  as  parties  to  a  suit  concerning  such  demand 
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all  the  persons  liable  thereto;  but  the  plaintiff  may  pro¬ 
ceed  against  one  or  more  of  the  persons  severally  liable. 

LII. 

Where  the  defendant  shall,  by  his  answer,  suggest, 
that  the  bill  is  defective  for  want  of  parties,  the  plaintiff 
shall  be  at  liberty,  within  fourteen  days  after  answer 
filed,  to  set  down  the  cause  for  argument  upon  that 
objection  only;  and  the  purpose  for  which  the  same  is  so 
set  down  shall  be  notified  by  an  entry,  to  be  made  in 
the  clerk’s  order  book,  in  the  form  or  to  the  effect  fol¬ 
lowing;  (that  is  to  say,)  aSet  down  upon  the  defen¬ 
dant’s  objection  for  want  of  parties.”  And  where  the 
plaintiff  shall  not  so  set  down  his  cause,  but  shall  pro¬ 
ceed  therewith  to  a  hearing,  notwithstanding  an  objec¬ 
tion  for  want  of  parties  taken  by  the  answer,  he  shall 
not,  at  the  hearing  of  the  cause,  if  the  defendant’s  ob¬ 
jection  shall  then  be  allowed,  be  entitled  as  of  course  to 
an  order  for  liberty  to  amend  his  bill  by  adding  parties. 
But  the  court,  if  it  thinks  fit,  shall  be  at  liberty  to  dis¬ 
miss  the  bill. 


LIII. 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object 
that  a  suit  is  defective  for  want  of  parties,  not  having  by 
plea  or  answer  taken  the  objection,  and  therein  specified 
by  name  or  description  the  parties  to  whom  the  objection 
applies,  the  court  (if  it  shall  think  fit)  shall  be  at  liberty 
to  make  a  decree  saving  the  rights  of  the  absent  parties. 
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NOMINAL  PARTIES  TO  BILLS. 

LIY. 

Where  no  account;  payment;  conveyance;  or  other  di¬ 
rect  relief  is  sought  against  a  party  to  a  suit;  not  being 
an  infant;  the  party,  upon  service  of  the  subpoena  upon 
him,  need  not  appear  and  answer  the  bill,  unless  the 
plaintiff  specially  requires  him  so  to  do  by  the  prayer  of 
his  bill;  but  he  may  appear  and  answer  at  his  option  ; 
and  if  he  does  not  appear  and  answer,  he  shall  be  bound 
by  all  the  proceedings  in  the  cause.  If  the  plaintiff 
shall  require  him  to  appear  and  answer,  he  shall  be  en¬ 
titled  to  the  costs  of  all  the  proceedings  against  him,  un¬ 
less  the  court  shall  otherwise  direct. 

LY. 

Whenever  an  injunction  is  asked  for  by  the  bill  to 
stay  proceedings  at  law,  if  the  defendant  do  not  enter 
his  appearance  and  plead,  demur,  or  answer  to  the  same 
within  the  time  prescribed  therefor  by  these  rules,  the 
plaintiff  shall  be  entitled  as  of  course,  upon  motion  with¬ 
out  notice,  to  such  injunction.  But  special  injunctions 
shall  be  grantable  only  upon  due  notice  to  the  other 
party  by  the  court  in  term,  or  by  a  judge  thereof  in  va¬ 
cation,  after  a  hearing,  which  may  be  ex  parte,  if  the 
adverse  party  does  not  appear  at  the  time  and  place  or¬ 
dered.  in  every  case  where  an  injunction,  either  the 
common  injunction,  or  a  special  injunction,  is  awarded 
in  vacation,  it  shall,  unless  previously  dissolved  by  the 


judge  granting  the  same,  continue  until  the  next  term 
of  the  court,  or  until  it  is  dissolved  by  some  other  or¬ 
der  of  the  court. 

BILLS  OF  REVIVOR  AND  SUPPLEMENTAL 

BILLS. 

LVI. 

Whenever  a  suit  in  equity  shall  become  abated  by  the 
death  of  either  party,  or  by  any  other  event,  the  same 
may  be  revived  by  a  bill  of  revivor,  or  a  bill  in  the  na¬ 
ture  of  a  bill  of  revivor,  as  the  circumstances  of  the  case 
may  require,  filed  by  the  proper  parties  entitled  to  revive 
the  same 3  which  bill  may  be  filed  in  the  clerk’s  office  at 
any  time;  and  upon  suggestion  of  the  facts,  the  proper 
process  of  subpoena  shall,  as  of  course,  be  issued  by  the 
clerk,  requiring  the  proper  representatives  of  the  other 
party  to  appear  and  show  cause,  if  any  they  have,  why 
the  cause  should  not  be  revived.  And  if  no  cause  shall 
be  shown  at  the  next  rule  day,  which  shall  occur  after 
fourteen  days  from  the  time  of  the  service  of  the  same 
process,  the  suit  shall  stand  revived,  as  of  course. 

LVII. 

Whenever  any  suit  in  equity  shall  become  defective, 
from  any  event  happening  after  the  filing  of  the  bill  (as, 
for  example,  by  a  change  of  interest  in  the  parties),  or 
for  any  other  reason  a  supplemental  bill,  or  a  bill  in  the 
nature  of  a  supplemental  bill,  may  be  necessary  to  be 
filed  in  the  cause,  leave  to  file  the  same  may  be  granted 
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by  any  judge  of  the  court  on  any  rule  day,  upon  proper 
cause  shown,  and  due  notice  to  the  other  party.  And  if 
leave  is  granted  to  file  such  supplemental  bill,  the  de¬ 
fendant  shall  demur,  plead  or  answer  thereto,  on  the 
next  succeeding  rule  day  after  the  supplemental  bill  is 
filed  in  the  clerk’s  office,  unless  some  other  time  shall 
be  assigned  by  a  judge  of  the  court. 

LVIII. 

It  shall  not  be  necessary  in  any  bill  of  revivor,  or  sup¬ 
plemental  bill,  to  set  forth  any  of  the  statements  in  the 
original  suit,  unless  the  special  circumstances  of  the  case 
may  require  it. 

ANSWERS. 

LIX. 

Every  defendant  may  swear  to  his  answer  before  any 
justice  or  judge  of  any  court  of  the  United  States,  or 
before  any  commissioner  appointed  by  any  Circuit  Court 
to  take  testimony  or  depositions,  or  before  any  master  in 
chancery  appointed  by  any  Circuit  Court,  or  before  any 
judge  of  any  court  of  a  State  or  Territory. 

AMENDMENT  OF  ANSWERS. 

LX. 

After  an  answer  is  put  in,  it  may  be  amended  as  of 
course,  in  any  matter  of  form,  or  by  filling  up  a  blank,  or 
correcting  a  date,  or  reference  to  a  document  or  other 
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small  matter,  and  be  re-sworn,  at  any  time  before  a  re¬ 
plication  is  put  in,  or  the  cause  is  set  down  for  a  hear¬ 
ing  upon  bili  and  answer.  But  after  replication,  or 
such  setting  down  for  a  hearing,  it  shall  not  be  amended 
in  any  material  matters,  as  by  adding  new  facts  or  de¬ 
fences,  or  qualifying  or  altering  the  original  statements, 
except  by  special  leave  of  the  court  or  of  a  judge 
thereof,  upon  motion  and  cause  shown  after  due  notice 
to  the  adverse  party,  supported,  if  required,  by  affidavit. 
And  in  every  case  where  leave  is  so  granted,  the  court,  or 
the  judge  granting  the  same,  may,  in  his  discretion, 
require,  that  the  same  be  separately  engrossed  and 
added  as  a  distinct  amendment  to  the  original  answer, 
so  as  to  be  distinguishable  therefrom. 

EXCEPTIONS  TO  ANSWERS. 

LXI. 

After  an  answer  is  filed  on  any  rule  day,  the  plaintiff’ 
shall  be  allowed  until  the  next  succeeding  rule  day  to 
file  in  the  clerk’s  office  exceptions  thereto  for  insufficien¬ 
cy,  and  no  longer,  unless  a  longer  time  shall  be  allowed 
for  the  purpose,  upon  cause  shown  to  the  court  or  a 
judge  thereof-  and  if  no  exception  shall  be  filed  thereto 
within  that  period,  the  answer  shall  be  deemed  and 
taken  to  be  sufficient. 


LXII, 


When  the  same  solicitor  is  employed  for  two  or  more 
defendants,  and  separate  answers  shall  be  filed,  or  other 
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proceedings  had  by  two  or  more  of  the  defendants,  sep¬ 
arately,  costs  shall  not  be  allowed  for  such  separate  an¬ 
swers  or  other  proceedings,  unless  a  master,  upon  refer¬ 
ence  to  him,  shall  certify,  that  such  separate  answers  and 
other  proceedings  were  necessary  or  proper,  and  ought 
not  to  have  been  joined  together. 

LXIII. 

Where  exceptions  shall  be  filed  to  the  answer  for  in¬ 
sufficiency,  within  the  period  prescribed  by  these  rules, 
if  the  defendant  shall  not  submit  to  the  same,  and  file 
an  amended  answer  on  the  next  succeeding  rule  day, 
the  plaintiff  shall  forthwith  set  them  down  for  a  hearing 
on  the  next  succeeding  rule  day  thereafter,  before  a 
judge  of  the  court ;  and  shall  enter,  as  of  course,  in  the 
order  book  an  order  for  that  purpose.  And  if  he  shall 
not  so  set  down  the  same  for  a  hearing,  the  exceptions 
shall  be  deemed  abandoned,  and  the  answer  shall  be 
deemed  sufficient:  provided,  however,  that  the  court,  or 
any  judge  thereof,  may,  for  good  cause  shewn,  enlarge 
the  time  for  filing  exceptions,  or  for  answering  the 
same,  in  his  discretion,  upon  such  terms  as  he  may 
deem  reasonable. 


LXIV. 

If,  at  the  hearing,  the  exceptions  shall  be  allowed, 
the  defendant  shall  be  bound  to  put  in  a  full  and  com¬ 
plete  answer  thereto  on  the  next  succeeding  rule  day; 
otherwise  the  plaintiff  shall,  as  of  course,  be  entitled  to 
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take  the  bill,  so  far  as  the  matter  of  such  exceptions  is 
concerned,  as  confessed,  or,  at  his  election,  he  may  have 
a  writ  of  attachment  to  compel  the  defendant  to  make  a 
better  answer  to  the  matter  of  the  exceptions ;  and  the 
defendant,  when  he  is  in  custody  upon  such  writ,  shall 
not  be  discharged  therefrom  but  by  an  order  of  the  court, 
or  of  a  judge  thereof,  upon  his  putting  in  such  answer 
and  complying  with  such  other  terms,  as  the  court  or 
judge  may  direct. 

LXV. 

If,  upon  argument,  the  plaintiff’s  exceptions  to  the  an¬ 
swer  shall  be  overruled,  or  the  answer  shall  be  adjudged 
insufficient,  the  prevailing  party  shall  be  entitled  to  all 
the  costs  occasioned  thereby,  unless  otherwise  directed 
by  the  court,  or  the  judge  thereof,  at  the  hearing  upon 
the  exceptions. 

REPLICATION  AND  ISSUE. 

LXYI. 

Whenever  the  answer  of  the  defendant  shall  not  be 
excepted  to,  or  shall  be  adjudged  oT  deemed  sufficient, 
the  plaintiff  shall  file  the  general  replication  thereto  on 
or  before  the  next  succeeding  rule  day  thereafter;  and 
in  all  cases  where  the  general  replication  is  filed,  the 
cause  shall  be  deemed  to  all  intents  and  purposes  at  is¬ 
sue,  without  any  rejoinder  or  other  pleading  on  either 
side.  If  the  plaintiff  shall  omit  or  refuse  to  file  such  re- 
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plication  within  the  prescribed  period ,  the  defendant 
shall  be  entitled  to  an  order,  as  of  course,  for  a  dismissal 
of  the  suit;  and  the  suit  shall  thereupon  stand  dismissed, 
unless  the  court,  or  a  judge  thereof,  shall  upon  motion 
for  cause  shewn,  allow  a  replication  to  be  filed  nunc  pro 
tunc,  the  plaintiff  submitting  to  speed  the  cause,  and  to 
such  other  terms  as  may  be  directed. 

TESTIMONY,  HOW  TAKEN. 

LXVII. 

After  the  cause  is  at  issue,  commissions  to  take  testi¬ 
mony  may  be  taken  out  in  vacation  as  well  as  in  term, 
jointly  by  both  parties,  or  severally  by  either  party,  upon 
interrogatories  filed  by  the  party  taking  out  the  same 
in  the  clerk’s  office,  ten  days’  notice  thereof  being  given 
to  the  adverse  party  to  file  cross  interrogatories  before  the 
issuing  of  the  commission ;  and  if  no  cross  interrogatories 
are  filed  at  the  expiration  of  the  time,  the  commission 
may  issue  ex  parte.  In  all  cases  the  commissioner  or 
commissioners  shall  be  named  by  the  court,  or  by  a  judge 
thereof.  If  the  parties  shall  so  agree,  the  testimony 
may  be  taken  upon  oral  interrogatories  by  the  parties  or 
their  agents,  without  filing  any  written  interrogatories. 

LXYIII. 

Testimony  may  also  be  taken  in  the  cause,  after  it  is 
at  issue,  by  deposition,  according  to  the  acts  of  Con¬ 
gress.  Butin  such  case,  if  no  notice  is  given  to  the 
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adverse  party  of  the  time  and  place  of  taking  the  de¬ 
position,  he  shall,  upon  motion  and  affidavit  of  the  fact, 
be  entitled  to  a  cross  examination  of  the  witness  either 
under  a  commission  or  by  a  new  deposition  taken  under 
the  acts  of  Congress,  if  a  court  or  a  judge  thereof  shall, 
under  all  the  circumstances,  deem  it  reasonable. 

LXIX. 

Three  months,  and  no  more,  shall  be  allowed  for  the 
taking  of  testimony  after  the  cause  is  at  issue,  unless 
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TESTIMONY  DE  BENE  ESSE. 


LXX. 

After  any  bill  filed,  and  before  the  defendant  hath  an¬ 
swered  the  same,  upon  affidavit  made  that  any  of  the 
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plication  within  the  ^ 

ofhl^suitTand  the  suit  shall  thereupon  stand  dismissed, 
unless  the  court,  or  a  judge  thereof  ^11  upon  motron 
for  cause  shewn,  allow  a  replication  to  ie 
tunc,  the  plaintiff  submitting  to  speed  the  cause,  and 

such  other  terms  as  may  be  directed. 


TESTIMONY,  HOW  TAKEN. 


(December  Term,  1854«) 

Amendment  of  the  LXVIIth  Chancery  Rule . 

Ordered,  That  the  sixty-seventh  rule  governing  equity 
practice  be  so  amended  as  to  allow  the  presiding  Judge 
of  any  Court  exercising  jurisdiction^  either  in  term  time 
or  vacation,  to  vest  in  the  Clerk  of  said  Court  general 
power  to  name  commissioners  to  take  testimony  in  like 
manner  that  the  Court  or  Judge  thereof  can  now  do  by 
the  said  67th  rule. 


their  agents,  without  filing  any  written  interrogatories. 

LXVIII. 
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adverse  party  of  the  time  and  place  of  taking  the  de¬ 
position,  he  shall,  upon  motion  and  affidavit  of  the  fact, 
be  entitled  to  a  cross  examination  of  the  witness  either 
under  a  commission  or  by  a  new  deposition  taken  under 
the  acts  of  Congress,  if  a  court  or  a  judge  thereof  shall, 
under  all  the  circumstances,  deem  it  reasonable. 

LXIX. 

Three  months,  and  no  more,  shall  be  allowed  for  the 
taking  of  testimony  after  the  cause  is  at  issue,  unless 
the  court  or  a  judge  thereof  shall,  upon  special  cause 
shewn  by  either  party,  enlarge  the  time;  and  no  tes¬ 
timony  taken  after  such  period  shall  be  allowed  to  be 
read  in  evidence  at  the  hearing.  Immediately  upon 
the  return  of  the  commissions  and  depositions,  contain¬ 
ing  the  testimony,  into  the  clerk’s  office,  publication 
thereof  may  be  ordered  in  the  clerk’s  office  by  any  judge 
of  the  court,  upon  due  notice  to  the  parties,  or  it  may 
be  enlarged,  as  he  may  deem  reasonable  under  all  the 
circumstances.  But  by  consent  of  the  parties,  publica¬ 
tion  of  the  testimony  may  at  any  time  pass  in  the  clerk’s 
office,  such  consent  being  in  writing,  and  a  copy  thereof 
entered  in  the  order  books,  or  endorsed  upon  the  depo¬ 
sition  or  testimony. 

J 

TESTIMONY  DE  BENE  ESSE. 

LXX. 

After  any  bill  filed,  and  before  the  defendant  hath  an¬ 
swered  the  same,  upon  affidavit  made  that  any  of  the 
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plaintiff’s  witnesses  are  aged  or  infirm,  or  going  out  of 
the  country,  or  that  any  of  them  is  a  single  witness  to  a 
material  fact,  the  clerk  of  the  court  shall,  as  of  course, 
upon  the  application  of  the  plaintiff,  issue  a  commission 
to  such  commissioner  or  commissioners  as  a  judge  of  the 
court  may  direct,  to  take  the  examination  of  such  wit¬ 
ness  or  witnesses  de  bene  esse,  upon  giving  due  notice 
to  the  adverse  party  of  the  time  and  place  of  taking  his 
testimony. 

FORM  OF  THE  LAST  INTERROGATORY. 

LXXI. 

The  last  interrogatory  in  the  written  interrogatories 
to  take  testimony  now  commonly  in  use,  shall  in  the 
future  be  altered,  and  stated  in  substance,  thus:  u  Do 
you  know,  or  can  you  set  forth,  any  other  matter  or 
thing  which  may  be  a  benefit  or  advantage  to  the  par¬ 
ties  at  issue  in  this  cause,  or  either  of  them,  or  that  may 
be  material  to  the  subject  of  this  your  examination,  or 
the  matters  in  question  in  this  cause  ?  If  yea,  set  forth 
the  same  fully  and  at  large  in  your  answer.” 

CROSS  BILL. 

LXXII. 

Where  a  defendant  in  equity  files  a  cross  bill  for  dis¬ 
covery  only  against  the  plaintiff  in  the  original  bill,  the 
defendant  to  the  original  bill  shall  first  answer  thereto, 
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before  the  original  plaintiff  shall  be  compellable  to  an¬ 
swer  the  cross  bill.  The  answer  of  the  original  plaintiff 
to  such  cross  bill  may  be  read  and  used  by  the  party, 
filing  the  cross  bill,  at  the  hearing,  in  the  same  manner 
and  under  the  same  restrictions  as  the  answer,  praying 
relief,  may  now  be  read  and  used. 


REFERENCE  TO  AND  PROCEEDINGS 
BEFORE  MASTERS. 

LXXIII. 

Every  decree  for  an  account  of  the  personal  estate 
of  a  testator  or  intestate,  shall  contain  a  direction  to  the 
master,  to  whom  it  is  referred  to  take  the  same,  to  inquire 
and  state  to  the  court,  what  parts,  if  any,  of  such  per¬ 
sonal  estate  are  outstanding  or  undisposed  of,  unless  the 
court  shall  otherwise  direct. 

LXXIY. 

Whenever  any  reference  of  any  matter  is  made  to  a 
master  to  examine  and  report  thereon,  the  party  at  whose 
instance  or  for  whose  benefit  the  reference  is  made, 
shall  cause  the  same  to  be  presented  to  the  master  for  a 
hearing  on  or  before  the  next  rule  day  succeeding  the 
time,  when  the  reference  was  made;  if  he  shall  omit  to 
do  so,  the  adverse  party  shall  be  at  liberty  forthwith  to 
cause  proceedings  to  be  had  before  the  master,  at  the 
costs  of  the  party  procuring  the  reference. 
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LXXY. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the 
master,  as  soon  as  he  reasonably  can  after  the  same  is 
brought  before  him,  to  assign  a  time  and  place  for  pro¬ 
ceedings  in  the  same,  and  to  give  due  notice  thereof  to 
each  of  the  parties  or  their  solicitors;  and  if  either  party 
shall  fail  to  appear  at  the  time  and  place  appointed,  the 
master  shall  be  at  liberty  to  proceed  ex  parte,  or  in  his 
discretion  to  adjourn  the  examination  and  proceedings  to 
a  future  day,  giving  notice  to  the  absent  party  or  his  soli¬ 
citor  of  such  adjournment;  and  it  shall  be  the  duty  of 
the  master  to  proceed  with  all  reasonable  diligence  in 
every  such  reference,  and  with  the  least  practicable  delay; 
and  either  party  shall  be  at  liberty  to  apply  to  the  court, 
or  a  judge  thereof,  for  an  order  to  the  master  to  speed 
the  proceedings,  and  to  make  his  report,  and  to  certify 
to  the  court  or  judge  the  reasons  for  any  delay. 

LXXYI. 

In  the  reports  made  by  the  master  to  the  court,  no 
part  of  any  state  of  facts,  charge,  affidavit,  deposition, 
examination,  or  answer,  brought  in  or  used  before  them, 
shall  be  stated  or  recited.  But  such  state  of  facts, 
charge,  affidavit,  deposition,  examination,  or  answer, 
shall  be  identified,  specified,  and  referred  to,  so  as  to 
inform  the  court  what  state  of  facts,  charge,  affidavit, 
deposition,  examination,  or  answer,  were  so  brought  in 
or  used. 
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LXXVII. 

The  master  shall  regulate  all  the  proceedings  in  every 
hearing  before  him,  upon  every  such  reference;  and  he 
shall  have  full  authority  to  examine  the  parties  in  the 
cause  upon  oath,  touching  all  matters  contained  in  the 
reference ;  and  also  to  require  the  production  of  all 
books,  papers,  writings,  vouchers,  and  other  documents 
applicable  thereto;  and  also  to  examine  on  oath,  viva 
voce,  all  witnesses  produced  by  the  parties  before  him, 
and  to  order  the  examination  of  other  witnesses  to  be 
taken,  under  a  commission  to  be  issued  upon  his  cer¬ 
tificate  from  the  clerk’s  office,  or  by  deposition  according 
to  the  acts. of  Congress,  or  otherwise  as  hereinafter  pro¬ 
vided;  and  also  to  direct  the  mode  in  which  the  mat¬ 
ters  requiring  evidence  shall  be  proved  before  him;  and 
generally  to  do  all  other  acts,  and  direct  all  other  in¬ 
quiries  and  proceedings  in  the  matters  before  him,  which 
he  may  deem  necessary  and  proper  to  the  justice  and 
merits  thereof,  and  the  rights  of  the  parties. 

LXXYIII. 

Witnesses,  who  live  within  the  district,  may,  upon 
due  notice  to  the  opposite  party,  be  summoned  to  appear 
before  the  commissioner  appointed  to  take  testimony,  or 
before  a  master  or  examiner  appointed  in  any  cause,  by 
subpoena  in  the  usual  form,  which  may  be  issued  by  the 
clerk  in  blank,  and  filled  up  by  the  party  praying  the 
same,  or  by  the  commissioner,  master,  or  examiner,  re¬ 
quiring  the  attendance  of  the  witnesses  at  the  time  and 
place  specified,  who  shall  be  allowed  for  attendance  the 


same  compensation  as  for  attendance  in  court ;  and  if 
any  witness  shall  refuse  to  appear,  or  to  give  evidence,  it 
shall  be  deemed  a  contempt  of  the  court,  which  being 
certified  to  the  clerk’s  office  by  the  commissioner,  mas¬ 
ter,  or  examiner,  an  attachment  may  issue  thereupon  by 
order  of  the  court  or  of  any  judge  thereof,  in  the  same 
manner  as  if  the  contempt  we  re  for  not  attending,  or  for 
refusing  to  give  testimony  in  the  court.  But  nothing 
herein  contained  shall  prevent  the  examination  of  wit¬ 
nesses  viva  voce  when  produced  in  open  court,  if  the 
court  shall  in  its  discretion  deem  it  advisable. 

LXXIX. 

Ail  parties  accounting  before  a  master  shall  bring  in 
their  respective  accounts  in  the  form  of  debtor  and  cre¬ 
ditor  ;  and  any  of  the  other  parties,  who  shall  not  be 
satisfied  with  the  accounts  so  brought  in,  shall  be  at 
liberty  to  examine  the  accounting  party  viva  voce,  or 
upon  interrogatories  in  the  master’s  office,  or  by  deposi¬ 
tion,  as  the  master  shall  direct. 

LXXX. 

All  affidavits,  depositions,  and  documents,  which  have 
been  previously  made,  read,  or  used  in  the  court,  upon 
any  proceeding  in  any  cause  or  matter,  may  be  used  be¬ 
fore  the  master. 

LXXXI. 

The  master  shall  be  at  liberty  to  examine  any  creditor 
or  other  person  coming  in  to  claim  before  him,  either 
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upon  written  interrogatories,  or  viva  voce,  or  in  both 
modes,  as  the  nature  of  the  case  may  appear  to  him  to 
require.  The  evidence  upon  such  examination  shall  be 
taken  down  by  the  master,  or  by  some  other  person  by 
his  order  and  in  his  presence,  if  either  party  requires  it, 
in  order  that  the  same  may  be  used  by  the  court,  if 
necessary. 

LXXXII. 

The  Circuit  Courts  may  appoint  standing  masters  in 
chancery  in  their  respective  districts,  both  the  judges  con¬ 
curring  in  the  appointment ;  and  they  may  also  appoint 
a  master  pro  hac  vice  in  any  particular  case.  The  com¬ 
pensation  to  be  allowed  to  every  master  in  chancery  for 
his  services  in  any  particular  case  shall  be  fixed  by  the 
Circuit  Court  in  its  discretion,  having  regard  to  all  the 
circumstances  thereof  5  and  the  compensation  shall  be 
charged  upon  and  borne  by  such  of  the  parties  in  the 
cause  as  the  court  shall  direct.  The  master  shall  not 
retain  his  report  as  security  for  his  compensation  ;  but 
when  the  compensation  is  allowed  by  the  court,  he  shall 
be  entitled  to  an  attachment  for  the  amount  against  the 
party,  who  is  ordered  to  pay  the  same,  if,  upon  notice 
thereof,  he  does  not  pay  it  within  the  time  prescribed  by 
the  court. 

EXCEPTIONS  TO  REPORT  OF  MASTER. 

LXXXIII. 

The  master,  as  soon  as  his  report  is  ready,  shall  return 
the  same  into  the  clerk’s  office,  and  the  day  of  the  return 
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shall  be  entered  by  the  clerk  in  the  order  book.  The 
parties  shall  have  one  month;  from  the  time  of  filing  the 
report;  to  file  exceptions  thereto  ;  and  if  no  exceptions 
are  within  that  period  filed  by  either  party;  the  report 
shall  stand  confirmed  on  the  next  rule  day  after  the 
month  is  expired.  If  exceptions  are  filed;  they  shall 
stand  for  hearing  before  the  court;  if  the  court  is  then  in 
session,  or  if  not?  then  at  the  next  sitting  of  the  court; 
which  shall  be  held  thereafter  by  adjournment  or  other¬ 
wise. 

LXXXIV. 

And  in  order  to  prevent  exceptions  to  reports  from  be¬ 
ing  filed  for  frivolous  causes,  or  for  mere  delay,  the  party, 
whose  exceptions  are  overruled,  shall,  for  every  excep¬ 
tion  overruled,  pay  costs  to  the  other  party,  and  for  every 
exception  allowed,  shall  be  entitled  to  costs — the  costs  to 
be  fixed  in  each  case  by  the  court,  by  a  standing  rule  of 
the  Circuit  Court. 


DECREES. 

LXXXY. 

Clerical  mistakes  in  decrees,  or  decretal  orders,  or 
errors  arising  from  any  accidental  slip  or  omission,  may, 
at  any  time  before  an  actual  enrolment  thereof,  be  cor¬ 
rected  by  order  of  the  court  or  a  judge  thereof,  upon  pe¬ 
tition,  without  the  form  or  expense  of  a  rehearing. 
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LXXXYI. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answer,  nor  other  pleadings,  nor  any  part  thereof,  nor 
the  report  of  any  master,  nor  any  other  prior  proceeding, 
shall  be  recited  or  stated  in  the  decree  or  order  ;  but  the 
decree  and  order  shall  begin  in  substance  as  follows  : 
cc  This  cause  came  on  to  be  heard  (or  to  be  further 
heard,  as  the  case  may  be)  at  this  term,  and  was  argued 
by  counsel  ;  and  thereupon,  upon  consideration  thereof, 
it  was  ordered,  adjudged,  and  decreed,  as  follows,  viz.  : 
[Here  insert  the  decree  or  order.] 

GUARDIANS  AND  PROCHE1N  AMIS. 

LXXXY1I. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed 
by  the  court,  or  by  any  judge  thereof,  for  infants  or 
other  persons,  who  are  under  guardianship,  or  otherwise 
incapable  to  sue  for  themselves  ;  all  infants  and  other 
persons  so  incapable,  may  sue  by  their  guardians,  if  any, 
or  by  their  prochein  ami,  subject,  however,  to  such  or¬ 
ders  as  the  court  may  direct  for  the  protection  of  infants 
and  other  persons. 

LXXXY1II. 

Every  petition  for  a  rehearing  shall  contain  the  special 
matter  or  cause,  on  which  such  rehearing  is  applied  for, 
shall  be  signed  by  counsel,  and  the  facts  therein  stated, 
if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party,  or  by  some  other  person.  No  rehear- 
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mg  shall  be  granted  after  the  term,  at  which  the  final 
decree  of  the  court  shall  have  been  entered  and  recorded, 
if  an  appeal  lies  to  the  Supreme  Court.  But  if  no  ap¬ 
peal  lies,  the  petition  may  be  admitted  at  any  time  be¬ 
fore  the  end  of  the  next  term  of  the  court,  in  the  discre¬ 
tion  of  the  court. 

LXXXIX. 

The  Circuit  Courts  (both  judges  concurring  therein) 
may  make  any  other  and  further  rules  and  regulations 
for  the  practice,  proceedings,  and  process,  mesne  and 
final,  in  their  respective  districts,  not  inconsistent  with 
the  rules  hereby  prescribed,  in  their  discretion,  and  from 
time  to  time  alter  and  amend  the  same. 


XC. 

In  all  cases,  where  the  rules  prescribed  by  this  Court, 
or  by  the  Circuit  Court,  do  not  apply,  the  practice  of  the 
Circuit  Court  shall  be  regulated  by  the  present  practice 
of  the  High  Court  of  Chancery  in  England,  so  far  as  the 
same  may  reasonably  be  applied  consistently  with  the 
local  circumstances  and  local  convenience  of  the  district 
where  the  court  is  held,  not  as  positive  rules,  but  as  fur¬ 
nishing  just  analogies  to  regulate  the  practice. 

XCL 

Whenever  under  these  rules  an  oath  is  or  may  be  re¬ 
quired  to  be  taken,  the  party  may,  if  conscientiously 
scrupulous  of  taking  an  oath,  in  lieu  thereof,  make  solemn 
affirmation  to  the  truth  of  the  facts  stated  by  him. 
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XCII. 

These  Rules  shall  take  effect;  and  be  of  force,  in  all 
the  Circuit  Courts  of  the  United  States,  from  and  after 
the  first  day  of  August  next;  but  they  may  be  previously 
adopted  by  any  Circuit  Court  in  its  discretion  ;  and 
when  and  as  soon  as  these  Rules  shall  so  take  effect,  and 
be  of  force,  the  Rules  of  Practice  for  the  Circuit  Courts 
in  Equity  Suits,  promulgated  and  prescribed  by  this 
Court  in  March,  1822,  shall  henceforth  cease,  and  be  of 
no  farther  force  or  effect.  And  the  Clerk  of  this  Court 
is  directed  to  have  these  Rules  printed,  and  to  transmit  a 
printed  copy  thereof,  duly  certified,  to  the  clerks  of  the 
several  courts  of  the  United  States,  and  to  each  of  the 
judges  thereof. 

XC1II. 

December  Term,  1850. 

Ordered,  That  the  fortieth  Rule  heretofore  adopted  and 
promulgated  by  this  Court,  as  one  of  the  Rules  of  Prac¬ 
tice  in  suits  in  equity  in  the  Circuit  Courts,  be,  and  the 
same  is  hereby,  repealed  and  annulled.  And  it  shall  not 
hereafter  be  necessary  to  interrogate  a  defendant  special¬ 
ly  and  particularly  upon  any  statement  in  the  bill,  unless 
the  complainant  desires  to  do  so,  to  obtain  a  discover}^. 


Supreme  Court  of  the  United  States, 

DECEMBER  TERM,,  1844. 

RULES  OF  PRACTICE 

Pop.  the  Courts  op  the  United  States  in  causes  op  Admi¬ 
ralty  and  Maritime  Jurisdiction  on  the  instance  side 
op  the  Court,  in  pursuance  op  tee  act  op  the  §®d  op 

August.  1S4S.  ch.  1SS. 
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I. 

No  mesne  process  shall  issue  from  the  district  courts, 
in  any  civil  cause  of  admiralty  and  maritime  jurisdic¬ 
tion,  until  the. libel,  or  libel  of  information,  shall  be  filed 
in  the  clerk’s  office  from  which  such  process  is  to  issue. 
All  process  shall  be  served  by  the  marshal,  or  by  his 
deputy,  or,  where  he  or  they  are  interested,  by  some 
discreet  and  disinterested  person  appointed  by  the  court. 

II. 

In  suits  in  personam,  the  mesne  process  may  be  by  a 
simple  warrant  of  arrest  of  the  person  of  the  defendant 
in  the  nature  of  a  capias,  or  by  a  warrant  of  arrest  of 
the  person  of  the  defendant,  with  a  clause  therein,  that 
if  he  cannot  be  found,  to  attach  his  goods  and  chattels 
to  the  amount  sued  for,  or  if  such  property  cannot  be 
found,  to  attach  his  credits  and  effects  to  the  amount 
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sued  for  in  the  hands  of  the  garnishees  named  therein; 
or  by  a  simple  monition,  in  the  nature  of  a  summons  to 
appear  and  answer  to  the  suit,  as  the  libellant  shall,  in 
his  libel  or  information,  pray  for,  or  elect. 

III. 

In  all  suits  in  personam,  where  a  simple  warrant  of 
arrest  issues  and  is  executed,  the  marshal  may  take  bail, 
with  sufficient  sureties,  from  the  party  arrested,  by  bond 
or  stipulation,  upon  condition  that  he  will  appear  in  the 
suit  and  abide  by  all  orders  of  the  court,  interlocutory  or 
final,  in  the  cause,  and  pay  the  money  awarded  by  the 
final  decree  rendered  therein  in  the  court  to  which  the 
process  is  returnable,  or  in  any  appellate  court.  And 
upon  such  bond  or  stipulation  summary  process  of  exe¬ 
cution  may  and  shall  be  issued  against  the  principal  and 
sureties  by  the  court  to  which  such  process  is  returnable, 
to  enforce  the  final  decree  so  rendered,  or  upon  appeal 
by  the  appellate  court. 

IV. 

In  all  suits  in  personam,  where  goods  and  chattels,  or 
credits  and  effects,  are  attached  under  such  warrant  au¬ 
thorizing  the  same,  the  attachment  may  be  dissolved  by 
order  of  the  court  to  which  the  same  warrant  is  return¬ 
able,  upon  the  defendant,  whose  property  is  so  attached, 
giving  a  bond  or  stipulation,  with  sufficient  sureties,  to 
abide  by  all  orders,  interlocutory  or  final,  of  the  court, 
and  pay  the  amount  awarded  by  the  final  decree  ren- 
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dered  in  the  court  to  which  the  process  is  returnable,  or 
in  any  appellate  court;  and  upon  such  bond  or  stipula¬ 
tion  summary  process  of  execution  shall  and  may  be 
issued  against  the  principal  and  sureties  by  the  court  to 
which  such  warrant  is  returnable,  to  enforce  the  final 
decree  so  rendered,  or  upon  appeal  by  the  appellate 
court. 

Y. 

Bonds,  or  stipulations  in  admiralty  suits,  may  be  given 
and  taken  in  open  court,  or  at  chambers,  or  before  any 
commissioner  of  the  court  who  is  authorized  by  the 
court  to  take  affidavits  of  bail,  and  depositions  in  cases 
pending  before  the  conn. 

VI. 

In  all  suits  in  personam,  where  bail  is  taken,  the  court 
may,  upon  motion,  for  due  cause  shown,  reduce  the 
amount  of  the  sum  contained  in  the  bond  or  stipulation 
therefor;  and  in  all  cases  where  a  bond  or  stipulation  is 

taken  as  bail,  or  upon  dissolving  an  attachment  of  pro- 

• 

perty  as  aforesaid,  if  either  of  the  sureties  shall  become 
insolvent  pending  the  suit,  new  sureties  may  be  required 
by  the  order  of  the  court  to  be  given,  upon  motion,  and 
due  proof  thereof. 

VIL 

In  suits  in  personam,  no  warrant  of  arrest,  either  of 
the  person  or  property  of  the  defendant,  shall  issue  for 
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a  sura  exceeding  five  hundred  dollars’,  unless  by  the 
special  order  of  the  court,  upon  affidavit  or  other 
proper  proof,  showing  the  propriety  thereof. 

VIII. 

In  all  suits  in  rem,  against  a  ship,  her  tackle,  sails, 
apparel,  furniture,  boats,  or  other  appurtenances,  if  such 
tackle,  sails,  apparel,  furniture,  boats,  or  other  appur¬ 
tenances,  are  in  the  possession  or  custody  of  any  third 
person,  the  court  may,  after  a  due  monition  to  such  third 
person,  and  a  hearing  of  the  cause,  if  any,  why  the 
same  should  not  be  delivered  over,  award  and  decree 
that  the  same  be  delivered  into  the  custody  of  the  mar¬ 
shal,  or  other  proper  officer,  if  upon  the  hearing  the 
same  is  required  by  law  and  justice. 

IX. 

In  ail  cases  of  seizure,  and  in  other  suits  and  pro¬ 
ceedings  in  rem,  the  process,  unless  otherwise  provided 
for  by  statute,  shall  be  by  a  warrant  of  arrest  of  the 
skip,  goods,  or  other  thing  to  be  arrested;  and  the  mar¬ 
shal  shall  thereupon  arrest  and  take  the  ship,  goods,  or 
other  thing  into  his  possession  for  safe  custody;  and 
shall  cause  public  notice  thereof,  and  of  the  time  assigned 
for  the  return  of  such  process  and  the  hearing  of  the 
cause,  to  be  given  in  such  newspaper  within  the  district 
as  the  district  court  shall  order;  and  if  there  is  no 
newspaper  published  therein,  then  in  such  other  public 
places  in  the  district  as  the  court  shall  direct. 


79 


X. 

In  all  cases  where  any  goods  or  other  things  are 
arrested^  if  the  same  are  perishable;  or  are  liable  to 
deterioration;  decay;  or  injury  by  being  detained  in  cus¬ 
tody  pending  the  suit;  the  court  may,  upon  the  appli¬ 
cation  of  either  party;  in  its  discretion;  order  the  same; 
or  so  much  thereof  to  be  sold  as  shall  be  perishable  or 
liable  to  depreciation;  decay,  or  injury ;  and  the  pro¬ 
ceeds,  or  so  much  thereof  as  shall  be  a  full  security  to 
satisfy  in  decree,  to  be  brought  into  court  to  abide  the 
event  of  the  suit;  or  the  court  may,  upon  the  applica¬ 
tion  of  the  claimant,  order  a  delivery  thereof  to  him, 
upon  a  due  appraisement  to  be  had  under  its  direction, 
either  upon  the  claimant’s  depositing  in  court  so  much 
money  as  the  court  shall  order,  or  upon  his  giving  a 
stipulation,  with  sureties  in  such  sum  as  the  court  shall 
direct  to  abide  by  and  pay  the  money  awarded  by  the 
final  decree  rendered  by  the  court  or  the  appellate  court, 
if  any  appeal  intervenes,  as  the  one  or  the  other  course 
shall  be  ordered  by  the  court. 

XI 

In  like  manner,  where  any  ship  shall  be  arrested,  the 
same  may,  upon  the  application  of  the  claimant,  be 
delivered  to  him.  upon  a  due  appraisement  to  be  had, 
under  the  direction  of  the  court,  upon  the  claimant’s 
depositing  in  court  so  much  money  as  the  court  shall 
order,  or  upon  his  giving  a  stipulation,  with  sureties 
as  aforesaid;  and  if  the  claimant  shall  decline  any  such 
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application,  then  the  court  may,  in  its  discretion,  upon 
the  application  of  either  party,  upon  due  cause  shown, 
order  a  sale  of  such  ship,  and  the  proceeds  thereof  to  be 
brought  into  court,  or  otherwise  disposed  of,  as  it  may  _ 
deem  most  for  the  benefit  of  all  concerned. 

XII. 

in  all  suits  by  material  men  for  supplies  or  repairs,  or 
other  necessaries,  for  a  foreign  ship,  or  for  a  ship  in  a 
foreign  port,  the  libellant  may  proceed  against  the  ship 
and  freight  in  rem,  or  against  the  master  or  the  owner 
alone  in  personam.  And  the  like  proceeding  in  rem  shall 
apply  to  cases  of  domestic  ships,  where,  by  the  local 
law,  a  lien  is  given  to  material  men  for  supplies,  repairs, 
or  other  necessaries. 

XIII. 

In  all  suits  for  mariners’  wages,  the  libellant  may 
proceed  against  the  ship,  freight,  and  master,  or  against 
the  ship  and  freight,  or  against  the  owner  or  the  master 
alone,  in  personam. 

XIV. 

In  all  suits  for  pilotage,  the  libellant  may  proceed 
against  the  ship  and  master,  or  against  the  ship,  or 
against  the  owner  alone,  or  the  master  alone,  in  per¬ 


sonam  . 
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XV. 

In  all  suits  for  damage  by  collision ,  the  libellant  may 
proceed  against  the  ship  and  master,  or  against  the  ship 
alone,  or  against  the  master  or  the  owner  alone,  in 
personam. 

XVI. 

In  all  suits  for  an  assault  or  beating  on  the  high  seas, 
or  elsewhere  within  the  admiralty  and  maritime  jurisdic¬ 
tion,  the  suit  shall  be  in  personam  only. 

XVI I. 

In  all  suits  against  the  ship  or  freight,  founded  upon  a 
mere  maritime  hypothecation,  either  express  or  implied, 
of  the  master  for  moneys  taken  up  in  a  foreign  port  for 
supplies  or  repairs,  or  other  necessaries  for  the  voyage, 
without  any  claim  of  marine  interest,  the  libellant  may 
proceed  either  in  rem  or  against  the  master,  or  the  owner 
alone  in  personam. 

XVIII. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the 
suit  shall  be  in  rem  only  against  the  property  hypothe¬ 
cated,  or  the  proceeds  of  the  property,  in  whosesoever 
hands  the  same  may  be  found,  unless  the  master  has, 
without  authority,  given  the  bottomry  bond,  or  by  his 
fraud  or  misconduct  has  avoided  the  same,  or  has  sub¬ 
tracted  the  property,  or  unless  the  owner  has,  by  his 
own  misconduct  or  wrong,  lost  or  subtracted  the  pro- 
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perty,  in  which  latter  cases  the  suit  may  be  in  personam 
against  the  wrong  doer. 

XIX. 

In  all  suits  for  salvage,  the  suit  may  be  in  rem  against 
the  property  saved,  or  the  proceeds  thereof,  or  in  per¬ 
sonam  against  the  party  at  whose  request  and  for  whose 
benefit  the  salvage  service  has  been  performed. 

XX. 

In  all  petitory  and  possessory  suits  between  part 
owners  or  adverse  proprietors,  or  by  the  owners  of  a 
ship,  or  the  majority  thereof,  against  the  master  of  a 
ship  for  the  ascertainment  of  the  title  and  delivery  of 
the  possession,  or  for  the  possession  only,  or  by  one  or 
more  part  owners  against  the  others  to  obtain  security 
for  the  return  of  the  ship  from  any  voyage  undertaken 
without  their  consent,  or  by  one  or  more  part  owners 
against  the  others  to  obtain  possession  of  the  ship  for 
any  voyage,  upon  giving  security  for  the  safe  return 
thereof,  the  process  shall  be  by  an  arrest  of  the  ship, 
and  by  a  monition  to  the  adverse  party  or  parties  to 
appear  and  make  answer  to  the  suit. 

XXI. 

In  all  cases  where  the  decree  is  for  the  payment  of 
money,  the  libellant  may,  at  his  election,  have  an 
attachment  to  compel  the  defendant  to  perform  the  de¬ 
cree,  or  a  writ  of  execution,  in  the  nature  of  a  capias  and 
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of  a  fieri  facias,  commanding  the  marshal,  or  his  deputy, 
to  levy  the  amount  thereof  of  the  goods  and  chattels  of 
the  defendant,  and  for  want  thereof,  to  arrest  his  body 
to  answer  the  exigency  of  the  execution.  In  all  other 
cases  the  decree  may  be  enforced  by  an  attachment  to 
compel  the  defendant  to  perform  the  decree;  and  upon 
such  attachment,  the  defendant  may  be  arrested  and 
committed  to  prison  until  he  performs  the  decree,  or  is 
otherwise  discharged  by  law,  or  by  the  order  of  the 
court. 

XXII. 

All  informations  and  libels  of  information,  upon 
seizures  for  any  breach  of  the  revenue,  or  navigation, 
or  other  laws  of  the  United  States,  shall  state  the  place 
of  seizure,  whether  it  be  on  land,  or  on  the  high  seas, 
or  on  navigable  waters  within  the  admiralty  and  mari¬ 
time  jurisdiction  of  the  United  States,  and  the  district 
within  which  the  property  is  brought,  and  where  it  then 
is.  The  information  or  libel  of  information  shall  also 
propound  in  distinct  articles  the  matters  relied  on  as 
grounds  or  causes  of  forfeiture,  and  aver  the  same  to  be 
contrary  to  the  form  of  the  statute  or  statutes  of  the 
United  States  in  such  case  provided,  as  the  case  may 
require,  and  shall  conclude  with  a  prayer  of  due  process 
to  enforce  the  forfeiture,  and  to  give  notice  to  all  persons 
concerned  in  interest  to  appear  and  show  cause,  at  the 
return  day  of  the  process,  why  the  forfeiture  should  not 
be  decreed. 
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XXI1L 

Ali  libels  in  instance  causes,  civil  or  maritime,  shall 
state  the  nature  of  the  cause,  as,  for  example,  that  it  is 
a  cause  civil  and  maritime,  of  contract,  or  of  tort  or 
damage,  or  of  salvage,  or  of  possession,  or  otherwise, 
as  the  case  may  be;  and  if  the  libel  be  in  rem,  that 
the  property  is  within  the  district;  and  if  in  personam, 
the  names,  and  occupations,  and  places  of  residence  of 
the  parties.  The  libel  shall  also  propound  and  articu¬ 
late,  in  distinct  articles,  the  various  allegations  of  fact 
upon  which  the  libellant  relies  in  support  of  his  suit,  so 
that  the  defendant  may  be  enabled  to  answer  distinctly 
and  separately  the  several  matters  contained  in  each 
article;  and  it  shall  conclude  with  a  prayer  of  due  pro¬ 
cess  to  enforce  his  rights  in  rem,  or  in  personam,  (as 
the  case  may  require,)  and  for  such  relief  and  redress 
as  the  court  is  competent  to  give  in  the  premises.  And 
the  libellant  may  further  require  the  defendant  to  an¬ 
swer,  on  oath,  all  interrogatories  propounded  by  him 
touching  all  and  singular  the  allegations  in  the  libel  at 
the  close  or  conclusion  thereof. 

XXI Y. 

In  all  informations  and  libels,  in  causes  of  admiralty 
and  maritime  jurisdiction,  amendments,  in  matters  of 
form,  may  be  made  at  any  time,  on  motion,  to  the  court 
as  of  course.  And  new  counts  may,  be  filed,  and 
amendments,  in  matters  of  substance,  may  be  made, 
'upon  motion,  at  any  time  before  the  final  decree,  upon 
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such  terms  as  the  court  shall  impose.  And  where  any 
defect  of  form  is  set  down  by  the  defendant  upon  special 
exceptions,  and  is  allowed,  the  court  may,  in  granting 
leave  to  amend,  impose  terms  upon  the  libellant. 

XXV. 

In  all  cases  of  libels  in  personam,  the  court  may,  in 
its  discretion,  upon  the  appearance  of  the  defendant, 
where  no  bail  has  been  taken  and  no  attachment  of 
property  has  been  made  to  answer  the  exigency  of  the 
suit,  require  the  defendant  to  give  a  stipulation,  with 
sureties  in  such  sum  as  the  court  shall  direct,  to  pay  all 
costs  and  expenses  which  shall  be  awarded  against 
'him  in  the  suit,  upon  the  final  adjudication  thereof,  or 
by  any  interlocutory  order,  in  the  progress  of  the  suit. 

XXVI. 

In  suits  in  rem,  the  party  claiming  the  property  shall 
verify  his  claim  on  oath  or  solemn  affirmation,  stating 
that  the  claimant,  by  whom  or  on  whose  behalf  the 
claim  is  made,  is  the  true  and  bona  fide  owner,  and 
that  no  other  person  is  the  owner  thereof.  And  where 
the  claim  is  put  in  by  an  agent  or  consignee,  he  shall 
also  make  oath  that  he  is  duly  authorized  thereto  by  the 
owner,  or  if  the  property  be,  at  the  time  of  the  arrest, 
in  the  possesssion  of  the  master  of  a  ship,  that  he  is  the 
lawful  bailee  thereof  for  the  owner.  And  upon  putting 
in  such  claim,  the  claimant  shall  file  a  stipulation,  with 
sureties  in  such  sum  as  the  court  shall  direct,  for  the 
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payment  of  ail  costs  and  expenses  which  shall  be 
awarded  against  him  by  the  final  decree  of  the  court, 
or  upon  an  appeal  by  the  appellate  court. 

XXVII. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdic¬ 
tion,  whether  in  rem  or  in  personam,  the  answer  of  the 
defendant  to  the  allegations  in  the  libel  shall  be  on  oath 
or  solemn  affirmation;  and  the  answer  shall  be  full  and 
explicit  and  distinct  to  each  separate  article  and  separate 
allegation  in  the  libel,  in  the  same  order  as  numbered 
in  the  libel,  and  shall  also  answer  in  like  manner  each 
interrogatory  propounded  at  the  close  of  the  libel. 

XXVIII. 

The  libellant  may  except  to  the  sufficiency,  or  ful¬ 
ness,  or  distinctness,  or  relevancy  of  the  answer  to  the 
articles  and  interrogatories  in  the  libel;  and  if  the  court 
shall  adjudge  the  same  exceptions,  or  any  of  them,  to 
be  good  and  valid,  the  court  shall  order  the  defendant 
forthwith,  within  such  time  as  the  court  shall  direct,  to 
answer  the  same;  and  may  further  order  the  defendant 
to  pay  such  costs  as  the  court  shall  adjudge  reasonable. 

XXIX. 

If  the  defendant  shall  omit  or  refuse  to  make  due 
answer  to  the  libel  upon  (he  return  day  of  the  process, 
or  other  day  assigned  by  the  court,  the  court  shall  pro¬ 
nounce  him  to  be  in  contumacy  and  default;  and  there- 


upon  the  libel  shall  be  adjudged  to  be  taken  pro  confesso 
against  him,  and  the  court  shall  proceed  to  hear  the  cause 
ex  parte,  and  adjudge  therein,  as  to  law  and  justice 
shall  appertain.  But  the  court  may,  in  its  discretion, 
set  aside  the  default,  and,  upon  the  application  of  the 
defendant,  admit  him  to  make  answer  to  the  libel,  at 
any  time  before  the  final  hearing  and  decree,  upon  his 
payment  of  all  the  costs  of  the  suit,  up  to  the  time  of 
granting  leave  therefor. 

XXX. 

In  all  cases  where  the  defendant  answers,  but  does 
not  answer  fully  and  explicitly  and  distinctly  to  all  the 
matters  in  any  article  of  the  libel,  and  exception  is 
taken  thereto  by  the  libellant,  and  the  exception  is 
allowed,  the  court  may,  by  attachment,  compel  the 
defendant  to  make  further  answer  thereto,  or  may  direct 
the  matter  of  the  exception  to  be  taken  pro  confesso 
against  the  defendant  to  the  full  purport  and  effect  of 
the  article  to  which  it  purports  to  answer,  and  as  if  no 
answer  had  been  put  in  thereto. 

XXXI. 

The  defendant  may  object,  by  his  answer,  to  answer 
any  allegation  or  interrogatory  contained  in  the  libel 
which  will  expose  him  to  any  prosecution  or  punishment 
for  a  crime,  or  for  any  penalty  or  any  forfeiture  of  his 
property  for  any  penal  offence. 
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XXXII. 

The  defendant  shall  have  a  right  to  require  the  per 
sonal  answer  of  the  libellant  upon  oath  or  solemn 
affirmation  to  *any  interrogatories  which  he  may,  at  the 
close  of  his  answer,  propound  to  the  libellant,  touching 
any  matters  charged  in  libel,  or  touching  any  matter  of 
defence  set  up  in  the  answer,  subject  to  the  like  excep¬ 
tion  as  to  matters  which  shall  expose  the  libellant  to 
any  prosecution,  or  punishment,  or  forfeiture,  as  is  pro¬ 
vided  in  the  31st  Rule.  In  default  of  due  answer  by 
the  libellant  to  such  interrogatories,  the  court  may  ad¬ 
judge  the  libellant  to  be  in  default  and  dismiss  the  libel, 
or  may  compel  his  answer  in  the  premises  by  attach¬ 
ment,  or  take  the  subject  matter  of  the  interrogatory  pro 
confesso  in  favor  of  the  defendant,  as  the  court,  in  its 
discretion,  shall  deem  most  fit  to  promote  public  justice. 

XXXIII. 

Where  either  the  libellant  or  the  defendant  is  out  of 
the  country,  or  unable,  from  sickness  or  other  casualty, 
to  make  an  answer  to  any  interrogatory  on  oath  or 
solemn  affimation,  at  the  proper  time,  the  court  may,  in 
its  discretion,  in  furtherance  of  the  due  administration 
of  justice,  dispense  therewith,  or  may  award  a  commis¬ 
sion  to  take  the  answer  of  the  defendant,  when  and  as 
soon  as  it  may  be  practicable. 

XXXIV. 

If  any  third  person  shall  intervene  in  any  cause  of 
admiralty  and  maritime  jurisdiction  in  rem,  for  his  own 
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interest,  and  he  is  entitled,  according  to  the  course  of 
admiralty  proceedings,  to  be  heard  for  his  own  interest 
therein,  he  shall  propound  the  matter  in  suitable  allega¬ 
tions,  to  which,  if  admitted  by  the  court,  the  other  party 
or  parties  in  the  suit  may  be  required,  by  order  of  the 
court,  to  make  due  answer-  and  such  further  proceedings 
shall  be  had,  and  decree  rendered,  by  the  court  therein 
as  to  law  and  justice  shall  appertain.  But  every  such 
intervenor  shall  be  required,  upon  filing  his  allegations, 
to  give  a  stipulation,  with  sureties,  to  abide  by  the  final 
decree  rendered  in  the  cause,  and  to  pay  all  such  costs, 
and  expenses,  and  damages,  as  shall  be  awarded  by  the 
court  upon  the  final  decree,  whether  it  is  rendered  in  the 
original  or  appellate  court. 

XXX  Y. 

Stipulations  in  admiralty  and  maritime  suits  may  be 
taken  in  open  court,  or  by  the  proper  judge  at  chambers, 
or,  under  his  order,  by  any  commissioner  of  the  court 
who  is  a  standing  commissioner  of  the  court,  and  is  now 
by  law  authorized  to  take  affidavits  of  bail,  and  also 
depositions  in  civil  causes  pending  in  the  courts  of  the 
United  States. 


XXX  YI. 

Exception  may  be  taken  to  any  libel,  allegation,  or 
answer,  for  surplusage,  irrelevancy,  impertinence,  or 
scandal;  and  if,  upon  reference  to  a  master,  the  excep¬ 
tion  shall  be  reported  to  be  so  objectionable,  and  allowed 
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by  the  court,  the  matter  shall  be  expunged,  at  the  cost 
and  expense  of  the  party  in  whose  libel  or  answer  the 
same  is  found. 

XXXVII. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be 
required  to  answer,  on  oath  or  solemn  affirmation,  as  to 
the  debts,  credits,  or  effects  of  the  defendant  in  his 
hands,  and  to  such  interrogatories,  touching  the  same, 
as  may  be  propounded  by  the  libellant;  and  if  he  shall 
refuse  or  neglect  so  to  do,  the  court  may  award  compul¬ 
sory  process  in  personam  against  him.  If  he  admits 
any  debts,  credits,  or  effects,  the  same  shall  be  held  in 
his  hands,  liable  to  answer  the  exigency  of  the  suit. 

XXXVIII. 

In  cases  of  mariners’  wages,  or  bottomry,  or  salvage, 
or  other  proceedings  in  rem,  where  freight,  or  other  pro¬ 
ceeds  of  property,  are  attached  to  or  are  bound  by  the 
suit,  which  are  in  the  hands  or  possession  of  any  per¬ 
son,  the  court  may,  upon  due  application,  by  petition  of 
the  party  interested,  require  the  party  charged  with  the 
possession  thereof  to  appear  and  show  cause  why  the 
same  should  not  be  brought  into  court  to  answer  the 
exigency  of  the  suit;  and  if  no  sufficient  cause  be  shown, 
the  court  may  order  the  same  to  be  brought  into  court 
to  answer  the  exigency  of  the  suit,  and  upon  failure  of 
the  party  to  comply  with  the  order,  may  award  an 
attachment,  or  other  compulsive  process,  to  compel  obe¬ 
dience  thereto. 
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XXXIX. 

If,  in  any  admiralty  suit;  the  libellant  shall  not  ap¬ 
pear  and  prosecute  his  suit;  according  to  the  course  and 
orders  of  the  court;  he  shall  be  deemed  in  default  and 
contumacy;  and  the  court  may,  upon  the  application  of 
the  defendant;  pronounce  the  suit  to  be  deserted;  and 
the  same  may  be  dismissed  with  costs. 

XL. 

♦ 

The  court  may,  in  its  discretion,  upon  the  motion  of 
the  defendant,  and  the  payment  of  costs,  rescind  the 
decree  in  any  suit  in  which,  on  account  of  his  contu¬ 
macy  and  default,  the  matter  of  the  libel  shall  have 
been  decreed  against  him,  and  grant  a  rehearing  thereof 
at  any  time  within  ten  days  after  the  decree  has  been 
entered,  the  defendant  submitting  to  such  further  orders 
and  terms  in  the  premises  as  the  court  may  direct. 

XLI. 

All  sales  of  property,  under  any  decree  in  admiralty, 
shall  be  made  by  the  marshal,  or  his  deputy,  or  other 
proper  officer  assigned  by  the  court,  where  the  marshal 
is  a  party  in  interest,  in  pursuance  of  the  orders  of  the 
court;  and  the  proceeds  thereof,  when  sold,  shall  be 
forthwith  paid  into  the  registry  of  the  court  by  the  officer 
making  the  sale,  to  be  disposed  of  by  the  court  accord¬ 
ing  to  law. 
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XLII. 

All  moneys  paid  into  the  registry  of  the  court  shall  be 
deposited  in  some  bank  designated  by  the  court,  and 
shall  be  so  deposited  in  the  name  of  the  court,  and  shall 
not  be  drawn  out  except  by  a  check  or  checks,  signed  by 
a  judge  of  the  court,  and  countersigned  by  the  clerk, 
stating  on  whose  account  and  for  whose  use  it  is  drawn, 
and  in  what  suit  and  out  of  what  fund  in  particular  it  is 
paid.  The  clerk  shall  keep  a  regular  book,  containing 
a  memorandum  and  copy  of  all  the  checks  so  drawn, 
and  the  date  thereof. 

XLXII. 

Any  person  having  an  interest  in  any  proceeds  in  the 
registry  of  the  court  shall  have  a  right,  by  petition  and 
summary  proceeding,  to  intervene  pro  interesse  suo,  for 
a  delivery  thereof  to  him;  and  upon  due  notice  to  the 
adverse  parties,  if  any,  the  court  shall  and  may  proceed 
summarily  to  hear  and  decide  thereon,  and  to  decree 
therein  according  to  law  and  justice.  And  if  such  peti¬ 
tion  or  claim  shall  be  deserted,  or,  upon  a  hearing,  be 
dismissed,  the  court  may,  in  its  discretion,  award  costs 
against  the  petitioner  in  favor  of  the  adverse  party. 

XLXV. 

In  cases  where  the  court  shall  deem  it  expedient  or 
necessary  for  the  purposes  of  justice,  the  court  may  refer 
any  matters  arising  in  the  progress  of  the  suit  to  one  or 
more  commissioners,  to  be  appointed  by  the  court,  to 
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hear  the  parties  and  make  report  therein.  And  such 
commissioner  or  commissioners  shall  have  and  possess 
all  the  powers  in  the  premises  which  are  usually  given 
to  or  exercised  by  masters  in  chancery  in  references  to 
them,  including  the  power  to  administer  oaths  to  and 
examine  the  parties  and  witnesses  touching  the  premises. 

XLY. 

All  appeals  from  the  district  to  the  circuit  court  must 
be  made  while  the  court  is  sitting,  or  within  such  other 
period  as  shall  be  designated  by  the  district  court  by  its 
general  rules,  or  by  an  order  specially  made  in  the  par¬ 
ticular  suit. 

XL  VI. 

In  all  cases  not  provided  for  by  the  foregoing  rules, 
the  district  and  circuit  courts  are  to  regulate  the  practice 
of  the  said  courts  respectively,  in  such  manner  as  they 
shall  deem  most  expedient  for  the  due  administration  of 
justice  in  suits  in  admiralty. 

XLVII. 

These  rules  shall  be  in  force  in  all  the  circuit  and 
district  courts  of  the  United  States  from  and  after  the 
first  day  of  September  next. 
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It  Is  ordered  by  the  Court,  That  the  foregoing  Rules 
be,  and  they  are,  adopted  and  promulgated  as  Rules  for 
the  regulation  and  government  of  the  practice  of  the 
Circuit  Courts  and  District  Courts  of  the  United  States 
in  suits  in  Admiralty  on  the  instance  side  of  the  courts. 
And  that  the  Reporter  of  the  Court  do  cause  the  same 
to  be  published  in  the  next  volume  of  his  Reports,  and 
that  he  do  cause  such  additional  copies  thereof  to 
be  published,  as  he  may  deem  expedient,  for  the  due 
information  of  the  Bar  and  Bench  in  the  respective  dis¬ 
tricts  and  circuits. 

1845,  March  5. 


i 


95 


# 


DECEMBER  TERM,  1850. 

Ordered^  That  the  following  supplemental  rules  be 
added  to  the  rules  heretofore  adopted  by  this  Court  for 
regulating  proceedings  in  admiralty: 

In  all  suits  in  person  am ;  where  a  simple  warrant  of 
arrest  issues;  and  is  executed;  bail  shall  be  taken  by  the 
marshal  and  the  court  in  those  cases  only  in  which  it 
is  required  by  the  laws  of  the  State,  where  an  arrest  is 
made  upon  similar  or  analogous  process  issuing  from  the 
State  courts. 

And  imprisonment  for  debt;  on  process  issuing  out 
of  the  Admiralty  Court;  is  abolished  in  all  cases  where; 
by  the  laws  of  the  State  in  which  the  court  is  held; 
imprisonment  for  debt  has  been  or  shall  be  hereafter 
abolished;  upon  similar  or  analogous  process  issuing 
from  a  State  court. 

The  2Tth  rule  shall  not  apply  to  cases  where  the  sum 
or  value  in  dispute  does  not  exceed  fifty  dollars;  exclu¬ 
sive  of  costs;  unless  the  district  court  shall  be  of  opinion 
that  the  proceedings  prescribed  by  that  rule  are  neces¬ 
sary  for  the  purposes  of  justice;  in  the  case  before  the 
court. 

All  rules  and  parts  of  rules;  heretofore  adopted;  incon¬ 
sistent  with  this  order;  are  hereby  repealed  and  annulled. 

It  is  further  ordered;  That  these  rules  be  published  in 
the  next  volume  of  the  Reports  of  the  Decisions  of  this 
Court;  and  that  the  Clerk  cause  them  to  be  forthwith 
printed  and  transmitted  to  the  several  district  courts. 
1851;  January  9. 
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DECEMBER  TERM,  1851. 

Ordered,  That  further  proof  taken  in  a  circuit  court 
upon  an  admiralty  appeal,  shall  be  by  deposition,  taken 
before  some  commissioner,  appointed  by  a  circuit  court, 
pursuant  to  the  acts  of  Congress  in  that  behalf,  or  be¬ 
fore  some  officer  authorized  to  take  depositions  by  the 
thirtieth  section  of  the  act  of  Congress  of  the  24th  of 
September,  1789,  upon  an  oral  examination  and  cross 
examination,  unless  the  court  in  which  such  appeal 
shall  be  pending,  or  one  of  the  judges  thereof,  shall, 
upon  motion,  allow  a  commission  to  issue  to  take  such 
deposition  upon  written  interrogatories  and  cross  inter¬ 
rogatories.  When  such  deposition  shall  be  taken  by 
oral  examination,  a  notification  from  the  magistrate 
before  whom  it  is  to  be  taken,  or  from  the  clerk  of  the 
court  in  which  such  appeal  shall  be  pending  to  the 
adverse  party,  to  be  present  at  the  taking  of  the  same, 
and  to  put  interrogatories,  if  he  think  fit,  shall  be 
served  on  the  adverse  party,  or  his  attorney,  allowing 
time  for  their  attendance  after  being  notified,  not  less, 
than  twenty-four  hours,  and  in  addition  thereto  one  day, 
Sundays  exclusive,  for  every  twenty  miles  travel  : 
Provided,  That  the  court  in  which  such  appeal  may 
be  pending,  or  either  of  the  judges  thereof,  may,  upon 
motion,  increase  or  diminish  the  length  of  notice  above 
required. 
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Ordered,  That  when  oral  evidence  shall  be  taken 
down  by  the  clerk  of  the  district  court,  pursuant  to  the 
above  mentioned  section  of  the  act  of  Congress,  and 
shall  be  transmitted  to  the  circuit  court,  the  same  may 
be  used  in  evidence  on  the  appeal,  saving  to  each  party 
the  right  to  take  the  depositions  of  the  same  witnesses, 
or  either  of  them,  if  he  should  so  elect. 


DECEMBER  TERM,  1851. 

It  is  ordered  by  the  Court,  that  the  Clerk  have  the 
Admiralty  Rules  printed  for  the  use  of  the  Court. 


i 


i 

l 


1 1 


99 


DECEMBER  TERM,  1854. 

Ordered,  That  the  following  supplemental  rules  be 
added  to  the  rules  heretofore  adopted  by  this  Court  for 
regulating  proceedings  in  admiralty: 

LII. 

When  the  defendant,  in  his  answer,  alleges  new  facts, 
these  shall  be  considered  as  denied  by  the  libellant,  and 
no  replication,  general  or  special,  shall  be  allowed.  But 
within  such  time  after  the  answer  is  filed  as  shall  be  fixed 
by  the  District  Court,  either  by  general  rule  or  by  spe¬ 
cial  order,  the  libellant  may  amend  his  libel  so  as  to 
confess  and  avoid,  or  explain,  or  add  to  the  new  matters 
set  forth  in  the  answer;  and  within  such  time  as  may  be 
fixed,  in  like  manner,  the  defendant  shall  answer  such 
amendments. 

LIII. 

The  Clerks  of  the  District  Courts  shall  make  up  the 
records  to  be  transmitted  to  the  Circuit  Courts  on  appeals, 
so  that  the  same  shall  contain  the  following: 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original 
parties,  and  those  who  have  become  parties  before  the 
appeal,  if  any  change  has  taken  place. 

3.  If  bail  was  taken,  or  property  was  attached  or  ar¬ 
rested,  the  process  of  arrest  or  attachment  and  the  service 
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thereof,  all  bail  and  stipulations,  and,  if  any  sale  has 
been  made,  the  orders,  warrants,  and  reports  relating 

thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits 
annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libellant,  and  any 
exhibits  not  annexed  to  the  libel. 

7.  The  teslimony  on  the  part  of  the  defendant,  and 
any  exhibits  not  annexed  to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was 
made. 

9.  Any  report  of  an  assessor  or  assessors,  if  excepted 
to,  with  the  orders  of  the  court  respecting  the  same,  and 
the  exceptions  to  the  report.  If  the  report  was  not  ex¬ 
cepted  to,  only  the  fact  that  a  reference  was  made,  and 
so  much  of  the  report  as  shows  what  results  were  arrived 
at  by  the  assessor,  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action  of  the 
District  Court  thereon;  and  no  reasons  of  appeal  shall 
be  filed  or  inserted  in  the  transcript. 

The  following  shall  be  omitted: 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which 
are  merely  preparatory  for  trial. 

3.  The  commissions  to  take  depositions,  notices  there¬ 
for,  their  captions,  and  certificates  of  their  being  sworn 
to,  unless  some  exception  to  a  deposition  in  the  District 
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Court  was  founded  on  some  one  or  more  of  these;  in 
which  case  so  much  of  either  of  them  as  may  be  involved 
in  the  exception  shall  be  set  out.  In  all  other  cases  it 
shall  be  sufficient  to  give  the  name  of  the  witness,  and 
to  copy  the  interrogatories  and  answers,  and  to  state  the 
name  of  the  commissioner,  and  the  place  where,  and 
the  date  when,  the  deposition  was  sworn  to;  and  in  copy¬ 
ing  all  depositions  taken  on  interrogatories,  the  answer 
shall  be  inserted  immediately  following  the  question. 

The  Clerk  of  the  District  Court  shall  page  the  copy 
of  the  record  thus  made  up,  and  shall  make  an  index 
thereto,  and  he  shall  certify  the  entire  document,  at  the 
end  thereof,  under  the  seal  of  the  court,  to  be  a  transcript 
of  the  record  of  the  District  Court  in  the  cause  named 
at  the  beginning  of  the  copy  made  up  pursuant  to  this 
rule;  and  no  other  certificate  of  the  record  shall  be  need¬ 
ful  or  inserted. 

It  is  further  ordered,  that  these  rules  be  published  in 
the  next  volume  of  the  reports  of  the  decisions  of  this 
Court,  and  that  the  Clerk  cause  them  to  be  forthwith 
printed  and  transmitted  to  the  several  District  Courts. 


